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ACT:

Indian Arbitration Act (X of 1940), s. 33--Arbitration
cl ause- - Whet her di spute "arises out of agr eenent
"--Tests--Plea that agreenent i s not applicable and does not
subsist--No dispute about the existence or ~validity or
nmeani ng--Jurisdiction of arbitrator Application under s.
33--Maintainability.

HEADNOTE:

The appellant conpany insured a car belonging to re-
spondent No. 1 and issued a policy which contained, inter
alia, the following terns :--"All differences arising out of
this policy shall be referred to the decision of an arbitra-
tor to be appointed by the parties........ I'f the company
shall disclaimliability to the insured for any claim here-
under and such claimshall not within twelve cal endar nonths
from the date of such disclainmer have been referred to
arbitration then the claimshall have been deened to have
been abandoned and shall not be recoverable." The car was
| ost, and the company through its Branch Manager ! di scl ai ned
liability on three different dates. The insured did not
take any action in regard to the appointnent of an arbitra-
tor until more than twelve nonths after the last disclainer
by the conpany. The case of the conpany was that the in-
sured must be deened to have abandoned his claimby virtue
of the contract of insurance policy while ’'the respondent
averred that there was never any valid disclaimer by the
conpany of its liability as the Branch Manager had no au-
thority to disclaimthe liability and it could have been
disclained only by the resolution of the conpany. The
conpany presented the present application under see. 33 of
the Indian Arbitration Act praying for a declaration that
the reference to arbitration was illegal and the award if
nade by the arbitrator would not bind the conpany. It was
contended on its behalf that the arbitration clause had
ceased to be
65
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operative and the question as to the existence and validity
of the Arbitration agreenent was triable by the court wunder
sec. 33 of the Arbitration Act and not by the arbitrator.
Held, (i) that the point on which the parties were in
dispute was a difference "arising out of the policy ",
because recourse to the contract by which both the parties
were bound was necessary for the purpose of determining the
matter in dispute between themas there was no contention
raised in the present case by either of the parties that
there was no contract entered into at all or that it was
void ab initio, and therefore the arbitrator had jurisdic-
tion to decide the matter referred to him A contention
that the arbitration agreenment has ceased to be applicable
or that it no longer subsists will not oust the jurisdiction
of the arbitrator.

(ii) No question of determining the effect of the arbitra-
tion wthin the meaning of sec. 33 arose because there was
no di spute between the parties as to what it neant.

A.M  Miir and Co. v. Gordhandas Sagarnull [1950] (S.C. R
792), Heyman v. Darwi ns Ltd. ([1941] 1 A E.R 337), Mecaura
v. Northern Assurance Co. ([1925] A C. 619), Stebbing V.
Li verpool, London and- d obe Insurance Co. Ltd. ([21917],
2 K B. 433) referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION.- Civil Appeal No. 163 of
1951. Appeal by special [|eave fromthe Judgment dated the
10th April. 1951, of the Hi gh Court of Judicature for the
State of Punjab at Sima (Kapur J.) inGvil~ Revision No.
286 of 1950 arising out of Order dated the 24th March, 1950,
of the Court of Subordinate Judge, 1st dass, Delhi, in an
Application under Section 33 of Indian Arbitration Act, X of
1940.

Rattan Lal Chawa (K N Agarwal, with him /for the
appel | ant .
Som Nat h Chopra for the respondent.

1952. February 25. The Judgnent of the court was deliv-
ered by

FAZL ALI J.--This is an appeal by special leave against
the judgnent of the Punjab Hi gh Court uphol ding the decision
of a Subordi nate Judge of Delhi relating to a petition filed
by the appellant-conpany under section 33 of ~the _I'ndian
Arbitration Act against the respondents,
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The material facts are these. On the 22nd April, 1947,
the appellant conpany insured a car belonging to the first
respondent and issued a policy which fully sets out the
terns and conditions of the agreenent relating to the insur-
ance. The first respondent left his car in a garage at
Lahore and cane away to India on the 31st July, 1947.
Subsequently, he | earned about the |oss of his car, and sent
a legal notice dated the 18th March, 1948, through his
advocate M. AR Kapur to the Head Ofice of the conpany at
Calcutta, clainming a sumof Rs. 7,000 for the loss of the
car. On the 10th April, 1948, M. Kapur received a letter
fromthe Branch Manager of the Company’'s office at Anrit-
sar asking for information regarding certain matters stated
in the letter. This infornation appears to have been sup-
plied on the 30th April, 1948. On the 26th May, 1948, the
conpany’s Branch Manager at Anritsar wote to the first
respondent repudiating the liability of the conpany for the
loss of the car on the ground that the loss was "due to
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conmunal riots which were going on in the whole of Punjab"
and was not covered by the agreenent of insurance. A sim-
lar letter was witten again by the Branch Manager on the
3rd July, 1948, to the first respondent, and another letter
was witten by one M. Rattan Lal Chawl a representing him
self to be counsel for the conpany, to M. A R Kapur, on
the 1st August, 1948. On the 21st Novenber, 1949, the first
respondent wote a letter to the Branch Secretary of the
Conpany’s office at Calcutta, stating that his claim was
valid and nomnating M. T.C. Chopra, Assistant Manager
Lakshm | nsurance Conpany Ltd., Delhi, as arbitrator on his
behal f and requesting the conpany to appoi nt another person
as arbitrator on its behalf. Thereafter, the conpany pre-
sented an application on the 29th Decenber, 1949, in the
court of the Senior Sub-judge, Del hi, under section 33 of
the Indian Arbitration Act, against the first respondent and
M. T.C. Chopra, the arbitrator; who is the second respond-
ent in this appeal, praying for--

504

(1) '‘a declaration to the effect that the reference to
arbitration and the appoi ntment of respondent No. 2 as sole
arbitrator was ill egal
(2) a declaration tothe effect that if the respondent
No. 2 nade any award-it would not be binding on the
conpany; and

(3) an injunction restraining the respondents Nos. 1 and
2 fromtaking any proceeding in the matter and the respond-
ent No. 2 from nakiing any award.

Upon this petition, notice was issued to the respond-
ents, and an injunction was issued directing them not to
file any award till the date of the next hearing, which was
fixed for 31st January, 1950. On the 4th February, 1930,
the first respondent wote to the second  respondent (the
arbitrator) that since no arbitrator had been appointed by
the conpany and since the conpany had refused to appoint any
arbitrator, he (M. Chopra) was to act as the sole arbitra-
tor. On the 6th February, 1950, M. Chopra wote to inform
the i nsurance conpany that he had been appointed sole / arbi-
trator and asked the conpany to send the statenent of its
case and to produce all the evidence on the 14th February,
1950. On the 10th February, 1950, the insurance conpany
filed a petition before the Subordinate Judge, Del hi, pray-
ing that the respondents be stopped from proceeding further
in the matter so that its application under section 33 nay
not becone infructuous. On the 11lth February, the Subordi-
nate Judge issued notice to the respondents fixing the 17th
February as the date of hearing and passed the follow ng
order:

"Moreover (till) the decision of this application the
arbitrator should not give or pronounce his award but shoul d
continue the proceedings."

On the 14th February, 1950, the second respondent
pronounced his award after nmaking a note to the follow ng
effect: -

" M. G R Chopra, the counsel of the defendants, sent a

tel ephonic nessage at 12 A.M requesting extension till 1
P.M | agreed and accordingly | waited for
505

him and the plaintiff with his counsel also waited up to 1
P.M Nobody turned up on behalf of the defendants.
commenced the proceedings and took the statement of the
plaintiff and the docunents that he had produced."”
He made a further note at the end of the award to this
effect :--
"As after the giving of the award a notice was served
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upon ne not to give the award, | have not sent any fornal
letter to the parties informng themof the award and its
costs."

On the 24th March, 1950, the Subordi nate Judge passed an
order on the conpany’s application under section 33, dis-
mssing it and holding that the terms of clause 7 of the
agreenment "were conprehensive enough to include the points
of disputes between the parties now and as such are triable
by the arbitrator and not by the court." The Subordinate
Judge concluded his order by observing:

"I, therefore, hold that the reference to the arbitra-
tion of the differences is perfectly valid and the points
rai sed by the parties to this application with regard to the
abandonnent of claimand its becomng irrecoverable are to
be deci ded by the arbitrator."

The judgnent of the Subordinate Judge was upheld in
revision by the Punjab H gh Court and the company has now
preferred an appeal to this court by special |eave.

The points that were urged on behalf of the appellant in
this appeal are these: --

(1) that the arbitration clause had ceased to be opera-
tive and the question as to the existence and validity of
the arbitration agreement -was triable by the court under
section 33 of the Arbitration Act and not by the arbitrator;
and

(2) that the award was invalid and not binding on the
appel l ant, because it was pronounced in spite of the order
of the court dated the 11th February, 1950, 'directing the
arbitrator not to pronounce his award.
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Clause 7 of the policy of insurance rins  as
follows :---

"Al'l differences arising out of this policy shall be
referred to the decision of an arbitrator to be appointed in
witing by the parties in difference or if +they cannot
agree upon a single arbitrator to the decision of two arbi-
trators one to be appointed iniwiting by each of the
parties within one cal endar nonth after having been required
inwiting so to do by either of the parties or in case the
arbitrators do not agree of an unpire-appointed in witing
by the arbitrators before entering upon the reference. The
unmpire shall sit with the arbitrators and preside at their
neeting and the naking of an award shall be a condition
precedent to any right of action against the conpany. i f
the company shall disclaimliability to theinsured for any
claim hereunder and such claimshall not wthin twelve
cal endar nmonths fromthe date of such discl ainer have been
referred to arbitration under the provisions herein  con-
tained then the claimshall for all purposes be  deened to
have been abandoned and shall not thereafter be recoverable
her eunder . "

It will be noticed that this clause provides anong ot her
things that iif the conpany disclained liability to the
insured for any claimunder the policy and such claim was
not within twelve calender nonths fromthe date of such
disclainer referred to arbitration, then the claimshould be
deened to have been abandoned and was not recoverable. The
case of the conpany is that it disclained liability for the
loss of the car on three successive occasions, nanmely, on
the 26th May, 1948, the 3rd July, 1948, and the 1st August,
1948. The first respondent however did not take any action
in regard to the appointnment of an arbitrator until the 21st
Novenber, 1949, i.e, until nore than 12 nonths after even
the last disclainmer by the conpany. For this reason, the
claimput forward by the first respondent must be deenmed to
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have been abandoned and he cannot recover anything from the
conpany. On the other hand. the case of the first respond-
ent, which
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is set out in. his affidavit dated the 17th February, 1950,
is that there was never any valid disclainer by the conpany
of its liability. The position that he took up was that the
Branch Manager of the conmpany had no authority to disclaim
the liability, and it could have been disclainmed only by a
resolution of the company. Now these being the respective
contentions of the parties, the question is whether the
point in dispute fell to be decided by the arbitrator or by
the court under section 33 of the Arbitration Act. Secti on
33 is to the following effect:--

"Any party to an arbitration agreement or any person
claimng wunder himdesiring to challenge the existence or
validity of an arbitration agreenent or an award or to have
the effect of either determ ned shall apply to the Court and
the Court 'shall decide the question on affidavits:

Provided that where the Court deens it just and expedi-
ent, it may set down the application for hearing on other
evi dence also. and it may pass such orders for discovery and
particulars as it may-do ina suit."

The question to be decided is whether the point on which
the parties are in dispute is a difference "arising out of
the policy" in ternms of clause 7 of the policy. The test for
determ ning such a question has beenlaid down in a series
of cases and is a sinple one. The test is whether recourse
to the contract by which the parties are bound i's necessary
for the purpose of determ ning the matter in-di spute between
them If such recourse to the contract is necessary. then
the matter nust cone within the scope of the arbitrator’s
jurisdiction. In the present case, both the parties admt
the contract and state that they are bound by it. | Indeed
the appel |l ant-conpany, in order to make good its contention,
is obliged to rely and does rely onthat part of clause 7 of
the policy which states that if the conpany should /disclaim
l[iability and the claimbe not referred to arbitration

within 12 nonths of such disclaimer, the claim shall be
deened to have been abandoned. Evi dent |y, t he ~ conpany
cannot succeed without calling in aid this clause and
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relying on it. Again, the first respondent does not say that
he is not bound by the clause but states that the matter was
referred to arbitration before any valid  disclainer was
made. The position therefore is that one party relying upon
the arbitration clause says that there has been a breach of
its terms and the other party, also relying on that clause,
says that there has been no breach but on the other hand the
requi renents of that clause have been fulfilled. Thus, the
point in dispute between the parties is one for the decision
of which the appellant is conmpelled to invoke to his aid one
of the ternms of the insurance agreenent. It is thus clear
that the difference between the parties is a difference
arising out of the policy and the arbitrator had jurisdic-
tion to decide it, the parties having nade him the sole
judge of all differences arising out of the policy.

A large nunber of cases were cited before us on behalf
of the parties, but it is unnecessary to refer to them
since the question which arises in this appeal is a sinple
one and is covered by the statenent of law which is to be
found in the decision of this Court in AM Mir & Co. V.
CGor dhandass Sagarmull C), and in a series of English author-
ities, some of which only may be referred to. |In Heyman v.
Darwi ns, Ltd. (2) the law on the subject has been very
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clearly stated in the foll owi ng passage : -

"An arbitration clause is a witten subni ssion, agr eed
to by the parties to the contract, and, like other witten
submi ssions to arbitration, rmust be construed according to
its language and in the light of the circunstances in which
it is made. If the dispute is as to whether the contract
whi ch contains the clause has ever been entered into at all
that issue cannot go to arbitration under the clause, for
the party who denies that he has ever entered into the
contract is thereby denying that he has ever joined in the
subm ssion. Simlarly, if one party to the alleged contract
is contending that it is void ab initio (because, for exam

ple, the nmaking of such a contract is illegal)the arbitra-
tion

(1)[1950] S.C.R 792. (2) [1941] 1 A E. R 337,343
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cl ause cannot operate, for on this viewthe clause itself

is also void.

If. however, the parties are at one in asserting that
they entered into a binding contract, but a difference has
ari sen between them as to whether there has been a breach by
one side or the other, or asto whether circunstances have
ari sen which have discharged one or both parties from fur-
ther performance, ~such-differences should be regarded as
di fferences which/ have arisen 'in respect of,” or ’'wth
regard to,’” or 'under’ the contract, -and an arbitration
cl ause which uses these, or simlar expressions, should be
construed accordingly."

In Macaura v.. Northern Assurance Co. (1), the
appel lant had insured a |large quantity of ~tinmber against
fire and the greater part of the tinber ~having been de-
stroyed by fire, he sued the insurance conmpany to  recover
the loss but the action was stayed and the matter ‘was re-
ferred to arbitration in pursuance of the conditions con-
tained in the policy. The arbitrator held that the clai mant
had no insurable interest in the goods insured and disal-
lowed the claim One of the points raised in the case was
that the arbitrator had no jurisdiction to decide 'the mat-
ter, but that contention was rejected by Lord  Sumer in
t hese words: -

"The defendants do not repudi ate the policy or dispute
its validity as a contract; on the contrary, they rely on it
and say that according to its terns, express and inplied,
they are, relieved fromliability: see Stebbing s case(2),
Wbodal I v. Pearl Assurance Co.(3)...... It-is aFallacy to
say that they assert the policy to be null and void.”

In Stebbing v. Liverpool and London and d obe I nsurance
Conpany Limted(2), to which reference was nade by  Lord
Sunmer, the policy of insurance contained a clause referring

to the decision of an arbitrator "all differences ~arising
out of this policy " It also
(1) [1925] A.C. 619. (3) [1919] 1 K. B. 593
(2) [1917] 2 K B. 433,
66
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contained a recital that the assured had nade a proposal and
declaration as the basis of the contract, and a clause to
the effect that compliance with the conditions indorsed upon
the policy should be a condition precedent to any liability
on the part of the insurers. One of the conditions provided
that if any false declaration should be nade or used in
support of a claimall benefit under the policy should be
forfeited. In answer to a claimby the assured, the insurers
al l eged that statenments in the proposal and decl aration were
fal se. VWen the matter came before the arbitrator, the
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assured objected that this was not a difference in the
arbitration and that the arbitrator had no power to deter-
m ne whether the answers were true or not, or to deternine
any matters which called in question the validity of the
policy. In holding that the arbitrator had jurisdiction to
decide the matter, Viscount Reading C. J. observed as fol-
| ows: -

" |If the conpany were seeking to avoid the contract in
the true sense they would have to rely upon sone nmatter
outside the contract, such as a m srepresentation of sone
material fact inducing the contract, of which the force and

effect are not declared by the contract itself. In that
case the materiality of the fact and its effect in inducing
the contract would have to be tried. In the present case

the conmpany are claimng the benefit of a clause in the
contract when they say that the parties have agreed that the
statenments in question are material and that they induced
the contract. |f they succeed in escaping liability that is
by reason of one of the clauses in the policy. |In resisting
the claimthey are not avoiding the policy but relying on
its terns. _In-my opinion, therefore, the question whether or
not the statenent is true isa question arising out of the
policy."

The main contention put forward on behal f of the appel-
lant is that the points in dispute fall outside the juris-
diction of the arbitrator, firstly because the existence of
the arbitration agreenment 1is challenged, ~ and secondly,
because the sol e object of the application under section 33
of the Arbitration Act is tO have the
511
effect of the arbitration agreenment determned. |In our
opi nion, neither of these objections is sound. How. can it be
held that the existence of the arbitration agreenent is
chal | enged, when both parties admt that the clause in the
policy which contains that agreement binds them It is
neither party’'s case that there is no arbitration agreenent
in the policy. On the ,:other hand, both parties admt that
such agreenent exists, and each of themrelies on it to
support its <case. It is true that the appellant contends
that the arbitrati on agreenent has ceased to be applicable,
but that contention cannot be sustained wthout having
recourse to the arbitration agreenent. It is said that the
agreenment no | onger subsists,but that is very different from
saying that the agreenent never existed or was void  ab
initio and therefore is to be treated as non-existent.

Again, no question of determining the effect ~of the
arbitration agreenment arises, because there is no dispute
between the parties as to what it nmeans. The [anguage of
the arbitration clause is quite clear, and both,parties
construe it in the same way. The real question between them
is whether the first respondent has or has not conplied with
the conditions of the agreenent. But this question does not
turn on the effect of the agreement. This is the view which
has substantially been taken by the H gh Court, and in our
opinion it is correct.

The second point urged before us is that the award is
invalid, since it was nade in spite of the court’s injunc-
tion directing the arbitrator not to pronounce any award.
Thi s point however does not, in our opinion, fall within the

scope of this appeal. The application under section 33 of
the Arbitration Act, which is the subject of this appeal
was filed before the award was pronounced. In that applica-

tion, there is no reference to the award; nor is there any
reference to the circunstances which are now stated to
invalidate the award and whi ch happened after the applica-
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tion was filed. The | earned counsel for the appellant nmde
an application before us praying for the amendment of the
petition under section 38 by introducing certain
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additional facts and adding a prayer for declaring the award
to be invalid, but it was rejected/ by us. It should be
stated that as early as the 24th March, 1950, the Subordi -
nate Judge in disnmissing the appellant’s petition under
section 33, nmade the follow ng observations :--

"During the pendency of the arbitration proceedings the
arbitrator pronounced the award..... The award has now been
filed in the court of S. Mdhinder Singh, Sub Judge, 1st
class, Delhi. Any objection against the award can be filed
there. In this application.in which there is no prayer for
setting aside the award, which exists, | do not think it
proper to decide the question of the validity of the award."

I n our opinion, the Subordinate Judge correctly indi-
cated the course which it was open to the appellant in |aw
to adopt for the purpose of questioning the validity of the
awar d, but not having taken that course and not having made
any application in the courts below for anending the
petition under section 33, the conpany cannot ask this court
to go into the validity of the award by w dening the scope
of the original petition.. This court is always in favour of
shortening litigation, but it would be a very unusual step
to allow the petition under section 33 to be anended now and
to decide a question involving investigation of facts wth-
out having the benefit of the judgments of the courts bel ow.

In the result, the appeal fails and is dismssed wth
costs.

Appeal dism ssed
Agent for the appellant: Ganpat Rai
Agent for respondent No. 1.: S.D. Sekhri.
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