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The appel l ant herein was elected from 110 Naoboi cha
Legi sl ative Assenbly Constituency in the State of Assam An
el ection petition was filed by the first respondent herein
guestioning the election of the appellant in terns of
Sections 100 (1) of the Representation of the People Act,
1951 (hereinafter referred to and called as "the said Act’,
for the sake of brevity), on the ground that he stood
di squal i fi ed being the hol der of ‘a post of profit under the
State of Assam

BACKGROUND FACTS :

The appel |l ant was said to have been appointed as an

Assi stant Teacher in 'Pabha Chariali ME. Mdarassa School
(hereinafter referred to as 'the said School’). He was
wor ki ng therein as an Assistant Teacher w thout any
remuneration. Prinmary educationis inparted in the said
School. It appears that the primary education in the State
of Assam used to be governed by three Acts, known as ' Assam
Basi ¢ Education Act, 1954', Assam Elenentary Education Act,
1962’ and ' Assam El enentary Education Act, 1968 .

In terns of the 1968 Act, the Regi onal Boards of
El enentary Educati on were constituted which took over the
managenment of el ementary schools and pre-primary school s.
There al so existed a State Board of El enmentary Education
constituted under Section 4 of Assam El ementary Educati on
Act, 1968.

The State thereafter enacted the Assam El enentary
Educati on (Provincialisation) Act, 1974 (Assam Act No. VI of
1975) to provide for provincialisation of the el enentary
education in the State of Assam in terns whereof the
services of enployees of the different categories of the
State Board and Regi onal Boards for Elementary Education
were to be provincialised for the purpose of bringing them
under the direct managenent and control of the State
Government. Pursuant to or in furtherance of the said Act,
all assets and liabilities of the State Board and al
Regi onal Boards vested in the State Governnment. In terns of
Section 3 of the 1974 Act, the services of all teachers of
el ementary schools and pre-primary schools mai ntained by the
Regi onal Boards of El enmentary Education, all enployees of
the State Board of El ementary Education, all teachers
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appoi nted by the Regional Boards of Elenentary Education and
all mnisterial staff appointed by the State Board of

El ementary Education were provincialised under the said Act.
The consequence of vesting of the institutions maintained by
the authorities under the aforenentioned three Acts is
provided in Section 4A thereof which reads thus :

"Services of all teachers and enpl oyees
who rendered services under the
follow ng repeal ed Acts and whose
services are taken over by the
CGovernment on provincialisation on 5th
Sept enber, 1975 under the principal Act
shal | be deenmed to be services under the
CGovernment and shall qualify and count
for pension and ot her retirenent
benefits."

Section 27 (1) of the 1974 Act provides for rule naking
power. Pursuant to or in furtherance thereof, the State of
Assam made rules for regulating the terns and conditions of
services of teachers of elenentary schools and enpl oyees
enpl oyed therein known as ’'the Assam El erentary Educati on
(Provincialisation) Service and Conduct Rules, 1981
(hereinafter referred to as "the 1981 Rules’).

"Service" has been defined inRule 2(xii) of the 1981
Rul es to nean :

"’ Service' means service rendered under
the State Board for El ementary Education
constituted under the Assam El enent ary
Educati on Act, 1968 and service rendered
under the CGovernment before or after
provinci alisation both in respect of
teachers and ot her enpl oyees."

Rule 3(i) of the said Rules reads thus :

"Terms and Conditions : The services of
all teachers of Elenmentary Education
taken over by the Governnent on

provinci alisation on 5th Septenber,

1975, as provided under Section 3 of the
Assam El ement ary Educati on
(Provincialisation) Act, 1974, as
amended, shall be subject to the
followi ng conditions :

(a) Services rendered during the repeal ed
Acts -

The Assam Basi ¢ Education Act, 1954 (Act
XXVI of 1954), the Assam El ementary
Educati on Act, 1962 (Act XXX of 1962),
and the Assam El enentary Education Act,
1968 (Act XVII1) of 1969) shall be
counted towards pension and ot her
retirement benefits provided such
services are substantive and pernmanent.
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Expl anation : Services rendered
temporarily against |eave or deputation
vacanci es shall be excl uded.

(b) They shall be entitled to such scal es of
pay and al | owances and ot her benefits as

nmay be admissible to the teachers of
correspondi ng rank of the Governnent

School services with effect fromthe

dat e of provincialisation.

(c) They shal | be superannuated on
attaining 58 years of age."

The said school was not being naintai ned by any

aut hority constituted under any of the aforenentioned
statutes.. A notification, however, was issued on or about
19.11. 1991 whereby and whereunder the said school was
provinci alised. Indisputably, the nanes of the appell ant
herein and a | arge nunber of teachers were dropped fromthe
list of approved teachers and their services had not been
provinci al i sed under the provisions of the 1974 Act.

Al Assam M ddl e English School Association of which

the appellant is said to be a menber filed a wit petition
bef ore the Assam Hi gh Court for regul arization of services
of the dropped teachers, which was marked as Wit Petition
No. 2833 of 1997. The said wit petition was di snissed where-
agai nst an appeal before the Division Bench was filed being
Wit Appeal No.474 of 1997. The Division Bench while
reversing the judgnent of the |earned Single Judge by reason
of a judgnent and order dated 13:11.1998, inter alia,
directed :

"For the purpose of enabling the
Covernment to conpl ete process of

regul ari zati on/ provi nci ali sation, the
appel l ants association will furnish all
necessary documents and particul ars

i ncl udi ng nanmes of concerned assi stant
teachers to the Director of Elenentary
Education, Assam wthin two weeks from
today. It will be open for the State
Covernment to consider

regul ari zati on/ provi nci al i sati on of

Assi stant Teachers dropped at the tine
of provincialisation of ME and Me

Madr assas during the year 1991-92 in
addition to 1123 Assistant Teachers in
case they find genuineness in the clains
of such additional Assistant Teachers.

The i mpugned order dated 25.6.97 of
the | earned Single Judge passed in CR
No. 2833/97 is set aside and the wit
appeal is disposed of in terns of the
aforesaid directions. But considering,
however, the facts and circunstances of
the case, the parties shall bear their
own costs."
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Pursuant to or in furtherance of the said directions,
the services of 190 working teachers were sought to be
regul arized w.e.f. 24.4.1998 by an order dated 8.1.1999
stating :

"...The services of the teachers may be
regul ari zed out of the posts already
allotted to you vide this office letter
No. EPDY OB/ 6/ 98/ 156 dat ed 24. 4. 98.

Bef ore issuing the regul arization order
to the working teacher concern the Dist.
El e. Edn. Oficer should authenticate the
sane. The nane of the teachers and the
name of the schools as furnished the
list received from Govt. The
regul ari zati on of service of working
teachers shoul d be nmade on seniority
basi s as per physical verification
report of Dist. Ele. Edn. O ficer

concer ned-and wer e wor ki ng-before the
dat e of provincialisation of school and
duly approval of the posts against
section. No teachers should be
regul ari zed in case of readjustnent of
school s as per need of enrol nent w thout
prior approval of this Directorate...”

It appears that the District El ementary Education
Oficer by a letter dated 16.12.1999 addressed to the
Secretary to the Governnent of Assamallegedly informed the
| atter about regularization of 97 nunbers of dropped
teachers and brought to his notice that it may be necessary
to take steps for regul arization of other teachers by
creating posts therefor. As, allegedly, the order of the
Hi gh Court was not conplied with, a contenpt petition was
filed wherein in his affidavit the District Elenentary
Education Oficer alleged that in conpliance with the order
of the court dated 13.11.1998, the services of 105 dropped
teachers were regul arized w e.f. 24.4.1998 by an order dated
30.10. 2000, and therein the nane of the appellant found
place at SI. No.28. It, however, appears that the appellant
herein stopped attendi ng the said school whereafter the Head
Master of the said School by letters dated 2.5.2000,
12. 6. 2000 and 21.8.2000 asked the appellant to come to the
school with sufficient cause for his absence failing which
action woul d be taken against him The appel |l ant. nei ther
joined the School nor replied to the said notices. The
Managi ng Comm ttee of the said School adopted a resolution
to the follow ng effect

"Since MI. Sultan Sadi que,
Assi stant Teacher has unaut hori sedly
been absent fromhis duty w thout any
notice/intimation and it has been
i nfornmed himon 2.5.2000, 12.6.2000 and
21.8.2000 by serving witten notices.
But no reply has been received fromhim
in this regard.

The matter has thoroughly been
di scussed in today’'s and unani nously
decides that in the interest of the
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school, MJ. Sultan Sadi k, Assistant
Teacher of the Pabha Charali ME

Madr assa has been rel eased from hi s post
with i nmedi ate effect.

It has al so been decided to inform
the authority concerned to take
necessary action."

A copy of the said resolution was forwarded to the
appel | ant herein and a copy thereof was sent to the District
El ementary Education Oficer and the Bl ock El enentary
Education O ficer by the Head Master of the said School by
| etter dated 30.8.2000, which is to the follow ng effect

"Office of the Head Master and
Secr et ary Pabha Charali ME Madrassa,
P. O Kutubpur : Dist. Lakhinpur

Date : 30.8.2000
To

M. Sultan Sadi k
Assi st ant Teacher
Pabha Charali M E. Madrassa

Subj ect : Rel ease from service
Sir,

Wth reference to the subject cited
above and due respect it has been
i nfornmed you that the Managi ng Conmittee
of Pabha Charali ME. Madrassa vide its
resolution No.1 passed in its neeting
hel d on 25.8.2000 decided to rel ease you
fromthe post of Assistant Teacher from
Pabha Charali M E. Madrassa.

This decision will be inplenented
with i mediate effect.

Si ncerely yours,
Sd/- illegible

Seal : Headnmster
Pabha Charali ME
Madr ass, PO Kut ubpur
Di st. Lakhi mpur”

It is not in dispute that that the appellant herein
despite receipt of the said purported order dated 30.8.2000
did not question the legality or validity thereof. He
accepted the said order.

A notification for holding an el ection was issued on

16. 4.2001. The appellant and the first respondent herein
amongst ot hers pursuant thereto filed their nom nation
papers. The first respondent herein filed objections to the
nom nation of the appellant on the ground that he was a
CGovernrent enpl oyee and hence ineligible for contesting the
el ection. The appellant herein took the stand that as
despite order of regularization passed in his favour, he did
not join duties nor received any salary, he was not a
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Government enpl oyee. The said plea was accepted. In the

el ection, as noticed hereinbefore, the appellant was el ected
whereafter the election petition was filed by the first
respondent .

| SSUES :

The Hi gh Court having regard to the pl eadi ngs of the
parties, inter alia, franed the follow ng issues:

"(5) Wet her the Respondent No.1 on the
date of his nomnation held any
office of profit ?

(6) Whet her on the date of scrutiny of
noni nati on papers and al so-on the

date of election the Respondent

No.1 was disqualified for being

chosen to the Legislative Assenbly

of the 191(1) (A) of the Indian
Constitution and Section 100(1) (a)

and Section 100(1((d)(iv) of the

Act ?"

H GH COURT JUDGMENT :

The High Court in its inmpugned judgnent held that : (i)

an Assistant Teacher in the school whose services had been
provinci al i sed by the Governnent of Assam woul d be hol der of
an office of profit under the State of Assam in view of the
order of the High Court in Wit Appeal No.474 of 1997

wher eby and whereunder the State was directed to consider
cases of 1123 dropped teachers for

regul ari zati on/ provi nci ali sation; (ii) As pursuant to or in
furtherance thereof the services of several teachers

i ncluding that of the appellant were regularized in 'terns of
order dated 8.1.1999 (Ext.9) as also the order dated

30. 10. 2000 (Ext.14) wherein the nane of the appellant found
pl ace at SlI. No.28, he would be deened to have becone an
Assi stant Teacher with retrospective effect from 24.4.1998:
Keeping in view the fact that the appellant was in
Government service on 25.8.2000, the Managi ng Comittee of
the said school had no authority to termnate his services
wi t hout approval of the appropriate authority of the
CGovernment thereabout; (iii) Although proceedings of the
Managi ng Committee bore the endorsenment of the Bl ock

El ementary Education Oficer, it had no authority to

term nate the services of the appellant. Even if the
appel | ant was a dropped teacher, the question of the
Managi ng Conmittee rel easing or relieving himwoul d not
arise and, thus, the said order dated 25.8.2000 is of nho

| egal effect; (iv) There is no explanation as to why even
after 30.8.2000 the Head Master requested the District

El ementary Education Oficer to take action against the
appel l ant for his absence fromduty, which al so shows that
the Head Master considered himto be a regularized teacher
on that day; (v) The letter dated 30.10.2000 nust be
presuned to have been served upon the appellant in terns of
Section 114 of the Evidence Act; (vi) As the effect of
regul ari zati on of provincialisation/regularization has been
provi ded for under the Act, the non-joining or non-draw ng
of any salary by the appellant was irrel evant.

On the aforenentioned findings, the election petition
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was al | owed by the Hi gh Court.
SUBM SSI ONS :

M. V.A Mhta, |earned Senior Counsel appearing on

behal f of the appellant would submit that having regard to
the fact that the appellant had been served with notices on
2.5.2000, 12.6.2000 and 21.8.2000 by the School and
furthernore in view of the order dated 30.8.2000 as al so the
resol ution of the Managi ng Conmittee dated 25.8.2000, the
purported order of regularization dated 30.10.2000 cannot be
said to have been acted upon. The |earned counsel would
urge that the Hi gh Court committed a manifest error insofar
as it failed to consider the purport of the letter dated
30.8.2000 (Ext.Q, genuineness whereof is not in dispute.
M. Mhta would submit that as the appell ant has accepted
the said order of term nation, the first respondent had no

| ocus standi to question the sane. CQur attention in this
behal f  has al so been drawn to the show cause filed by the
District Elementary Education O ficer, Lakhinpur in the
contenpt proceedi ngs. The learned counsel woul d contend
that as the order of regularization was passed only on
30.10. 2000, the same was non est in the eye of law. It was
further submtted that even fromthe said order dated

30.10. 2000, it woul'd appear that one Naseema Begum cl ai ned
seniority over the appellant on the ground that he

super seded her and, thus, even the order of regularization
did not attain finality. The |earned counsel would subnit
that in terns of Rule 8 of 1981 Rules, a register is
required to be opened at the beginning of service by the D
of School and as no service records had been opened the
appel | ant cannot be said to be holder of an office of profit
under the State. Relying on or on the basis of a decision
in RP. Midutty vs. P.T. Kunju Mohamrad and Anot her' [(2000)
1 SCC 481], the | earned counsel would argue that the first
respondent herein has failed to discharge his heavy onus.
M. Mhta would al so contend that ‘the High Court committed
an error in setting aside the el ection on nmere surmm ses and
conj ect ur es.

M. U N Bachawat, |earned Senior Counsel -appearing on
behal f of the respondents, on the other hand, woul d submit
that the expression 'regularization’ connotes that the
services of a person who has irregularly been appointed
woul d be nade regul ar and, thus, such an order can be given
to have a retrospective effect. Strong reliance, inthis
regard has been placed on State of Msore and Anot her vs.

S. V. Narayanappa [AIR 1967 SC 1071] and B. N. Nagaraj an and
QO hers etc. vs. State of Karnataka and Others etc. [AIR
1979 SC 1676] .

The | earned counsel woul d contend that as the
institution stood provincialised in terns of notification
dated 19.11.1991 issued by the State of Assam as would
appear fromthe deposition of the Head Master of the School
the consequences provided for in Section 4A of the Act and
Rule 3 of the 1981 Rules shall ensue in terns whereof the
appel  ant woul d be deened to be a Government servant with
retrospective effect from24.4.1998. M. Bachawat woul d urge
that keeping in view of the provisions of Section 87 of the
Representati on of the People Act and having regard to the
pl eadi ngs of the parties as contained in Para 16 of the
el ection petition and para 18 of the witten statenent
wherefromit woul d appear that the factum of provincialism
had not been denied or disputed and, thus, the sane woul d be
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deened to have been adnmitted and, in that view of the matter
it was not necessary for the Hi gh Court to consider the
effect of node of provincialisation of teachers. The

| ear ned counsel would contend that the role of the Managing
Conmittee of a provincialised school being a limted one,
the purported resolution dated 25.8.2000 and letter dated
30. 10. 2000 being wholly illegal and wi thout jurisdiction

the sanme woul d be non est in the eye of law. Strong
reliance in this behalf has been placed on Mysore State Road
Transport Corporation vs. Mrja KhasimAli Beg and Anot her
[AIR 1977 SC 747]. The | earned counsel would submt that in
vi ew of the aforementioned | egal position, it was not even
necessary for the authorities of the State of Assamto
conmuni cate the order of regularization dated 30.10. 2000

i nsofar as the same woul'd be deened to be conmuni cated as
soon as it went out of the control of the District

El ementary Education O ficer. Reliance has been placed on
State of Punjab vs. Khem Ram [AIR 1970 SC 214]. Non-
recei pt of salary by the appellant is also not relevant in
vi ew of the fact that the State has made budgetary provision
t herefor according to M. Bachawat and in support of his

af orenmenti oned contention he relied upon MV. Rajashekaran &
Os. vs. Vatal Nagaraj & Ors. [JT 2002 (1) SC 237].

ANALYSI S

The parties have not brought on records the offer of
appoi ntnent, if any, issued in favour of the appellant
herein by the Managi ng Comm ttee of the said School at the
time of his joining. Adnmttedly, he had been rendering his
services in the School w thout any renuneration. The terns
and conditions of his job are not known. It is adnmitted
fromthe records that he fought election in the year 1998
and during the rel evant period he discontinued going to the
School but thereafter again he started going to the School
It is also not disputed he had not been going to the Schoo
for along tine, as a result whereof the said letters
2.5.2000, 12.6.2000 and 21.8.2000 canme to be-issued . The
authenticity of the letter of the Head Master dated
30.8.2000 is not in dispute.

The question in the aforenentioned situati on woul d be

as regard the effect thereof vis-‘-vis his purported
regul arization in terns of letter dated 30.10.2000 w e.f.
24. 4. 1998.

LEGAL | MPLI CATI ONS

The statutory provisions, as referred to herei nbefore,

ex facie denonstrate that the 1974 Act was enacted for the
purpose of the provincialisation of services of enpl oyees
of different categories of the State Board and Regi onal
Boards for Elenentary Education and bringing them under

di rect nanagenent and control of the State Governnent.

The pl eadi ngs of the parties before the H gh Court do

not reveal that the School in question was maintained by the
Regi onal Board. Had it been so, the question of the
appel | ant being a dropped teacher would not have arisen

Furt hernore, no occasi on would have al so arisen for the
State of Assamto issue a separate notification dated
19.11.1991 for provincialisation of the said school. W
have al so not been shown any provision of lawin terns
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wher eof such a notification could be issued. Be that as it
may, the fact remmins that the appellant herein was not

recogni sed as a teacher working in the said School. He
continued to render voluntary services w thout receiving any
remuneration. It may be that such rendition of service by

the appellant or the teachers simlarly situated was on the
hope or belief that their services would al so be
provincialised by the State one day or the other. But only
by reason thereof, it is difficult to conceive that a

rel ati onship of a naster and servant cane into being by and
bet ween t he managenent of the School and the appellant.

Even if such a relationship existed, the same was a fragile
one. The services of the appellant in terns of the 1974 Act
or the rules framed thereunder were not protected.. He did
not enjoy any status; his services could be dispensed with
by the Managi ng Conmittee of the said School at any tine.
Even after provincialisation of the School, keeping in view
the admtted fact that the appellant was not an approved
teacher, /it nust be held that he was nerely rendering sone
services ‘and, thus, either in law or on fact, no jura

rel ati onship between the State and the appellant cane into
bei ng.

The Hi gh Court, however, proceeded on the basis that

such a relationship existed. It opinedthat the order of
the Division Bench dated 13.11.1998 was nandatory in
character. The fact that the said order attained finality
is not in dispute but a bare perusal of the directions

i ssued therein would reveal that the Association was asked
to furnish necessary docunents and particulars including
names of the concerned teachers so as to enable the State to
consi der and conpl ete the process of

regul ari zati on/ provi nci al i sati on of” ME Madrassas during the
year 1991-92 in addition to 1123 Assi stant Teachers in case
they find genui neness of clains of such Assistant Teachers.

The order dated 8.1.1999 of the Director of Elenentary
Education stated that the services of the teachers should
be regul arized out of the posts already allotted to the
concerned District Elementary Education Officer. ~He was
asked to authenticate |ist of working teachers before
regul ari zati on of services of such teachers. Despite that
the nane of the appellant appeared at Sl. No.56 thereof,
such a direction was not final. The letter-of the District
El ementary Education O ficer dated 16.12.1999, although

di scl oses that he had finalized the Iist of 97 nanmes, no
order pursuant thereto had been issued. Even the order

dat ed 30.10. 2000 says that such purported

provinci alisation/regularization was provisional in nature.
Such regul arization was further subject to the outcone of
order dated 25.9.2000 in Wit Appeal No.474 under C'R

No. 2833 of 1997 in Contenmpt Case (C) No. 420 of 2000 of the
H gh Court of Gauhati. Fromthe list of dropped teachers
purported to have been regularized from 24.4.1998, it
appears that there existed a factual dispute as to whether
the appel |l ant superseded one Mst. Naseema Begum who had
joined the said School on 1.4.1984 or not. The appell ant
contended that he even did not receive the said purported
order of regularization. The H gh Court having regard to
the provisions contained in Section 114 of the Evidence Act,
was of the opinion that a presunption that he had received
the said order could be drawn but it failed to take into
consi deration that such presunption stood rebutted when the
appel l ant stated on oath that he did not receive such
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letter. In such an event, the onus was on the election
petitioner to show that the same had been delivered or
tendered to himby the postal peon of the concerned post
office. It is not a case where the High Court directed
regul ari zati on of services of the appellant. It is
furthernmore not a case where the posts were existing on the
dat e on which the appellant joined the said School. The
addi ti onal posts, admttedly, had been created by the State
in the year 1998. Prior to 30.10.2000, thus, there existed
no rel ationship of master and servant. The offer cane to be
made by the State to the appellant only on the issuance of
the said order. The said offer was not only required to be
conmuni cated but al so was required to be accepted by the
appel | ant .

It is true that the school in question stood

provincialised in terns of the notification issued by the
State of Assam but the sanme by itself would not lead to the
concl usion that the services of the Assistant Teachers
wor ki ng- t'herein stood autonmatically provincialised. Had
such consequences of provincialisation of the school been
flowmn fromthe notification, it would not have been
necessary for the teachers to approach the High Court. The
very fact that even in ternms of the order of the H gh Court,
t he genui neness of /clainms of the concerned Assistant
Teachers was required to be verified isitself a pointer to
the fact that no order of regularization could be passed
pursuant to or in furtherance of the judgment of the High
Court only.

It is not a case, it will bear repetitionto state
where the State or its authorised officer made an
appoi nt nent of an enpl oyee either on ad hoc basis or on
dai ly wages or on contract basis or otherwise. Only in
cases of such irregularities in the matter of appointnent,
the enpl oyees can be regularized intheir services.

In S.V. Narayanappa (supra) whereupon M. Bachawat
strongly relied, this Court stated that for the purpose of
application of a Governnent order, it nust be shown that
the | ocal candidate claimng the benefit thereof nust
satisfy that he was initially appointed prior to 31.12.
1959 and was in service on 1.1.1960 and continued til
22.9.1961. It was held

"...This construction finds support from
sub-cl. (iii) which provides that |oca
service prior to regularization wuld be
counted for the purposes of |eave,
pension and increments though not for
seniority as seniority was to be fixed
fromthe I ength of service cal cul ated
fromthe date of regularization. It is
mani fest that unless the |ocal service
was conti nuous such service could not be
taken into account for the purposes, in
particul ar of pension and increnents.
How woul d increnents, for exanple, be
granted unless the service prior to such
increments was continuous? The sane
consi deration would al so apply in the
case of pension. It had, therefore, to
be provi ded as has been done in sub-cl
(iv) that a break in service would not
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be condoned for a period howsoever
short. Continuity of service is thus a
condition for both sub-cls. 2 and 3..."

Yet again in B.N Nagarajan (supra), this Court

repel |l ed the argument that regularization gives a col our of
per manence and the appellants therein nust be deened to have
acquired substantive rights stating

"...The argunent however is unacceptable
to us for two reasons. Firstly the
words "regular" or "regularization" do
not connote pernenence.  They are terns
cal cul ated to condone any procedura
irregularities and-are neant to cure
only such defects as are attributable to
t he net hodol ogy followed in maki ng the
appoi ntnents. They cannot be construed
so as to convey an idea of the nature of
tenure of the appointnents...."”

It is interesting to note that therein this Court

gquoted wi th approval /a decision of this Court in RN

Nanj undappa vs. T.| Thimmaiah [(1972) 2 SCR 799], which is to
the follow ng effect

"...If the appointnment itself is in
infraction of the rulesor if-it is in
viol ation of the provisions of the
Constitution illegality cannot be

regul arized. Ratification or
regul ari zation i s possible of an act
which is within the power of province of
the authority but there has been sone
non- conpliance with procedure or manner
whi ch does not go to the root of the
appoi ntnent. Regul ari zati on cannot be
said to be a node of recruitment. To
accede to such a proposition would be to
i ntroduce a new head of appointnent in
defiance of rules or it may have the

ef fect of setting at naught the rules.”

These decisions of this Court do not support the
contention of M. Bachawat and in fact run counter thereto.
It is not the case of the parties that there existed even
senbl ance of any legal right of the appellant and there
exi sted a rel ationship of enployer and enployee between
the State and him |In law the appellant did not enjoy any
status. His services had not been recogni zed by the State.
The terns and conditions of his services were not governed
by any statute and, thus, the sanme were not protected. The
rel ati onship of enpl oyer and enpl oyee, if any, between the
State and the appellant was to cone into being (my be with
retrospective effect) only upon receipt of the offer of an
appoi nt nent dated 30.10. 2000 and acceptance thereof by him
A contract of service in absence of any statutory provisions
nmust be preceded by an offer and acceptance. A contract of
service in absence of any statute, a fortiori is also
governed by the provisions of the Indian Contract Act. It
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is, therefore, not correct to contend that the order dated
30.10. 2000 was not required to be communi cated for naking a
valid contract of service. It was absolutely necessary to
conmuni cate the said order to the appellant by the State,
accept ance thereof whether expressly or by necessary

i mplications by the appellant was al so required. The
appellant did not do it nor it is the case of the State or
the statutory authorities that such a relationship had cone
into being.

The decision of this Court in Khemi Ram (supra) relied

upon by M. Bachawat is not apposite as therein an order of
suspensi on was in question. This Court in the said decision
itself referred to its decision in State of Punjab vs. Anar
Si ngh Harika [(AIR 1966 -SC 1313], which stated that

comuni cation of an order dismissing an enpl oyee from
service is inperative. Lf comrunication of an order for
termnating the jural relationship is inperative, a fortiori
it would al sobe inperative at the threshold.

The Hi gh Court proceeded to render its opinion on a
wong premise. It was not a case where the Hi gh Court
having regard to the provisions contained in Article 191 of
the Constitution of India vis-‘-vis- Section 100 of the
Representati on of the People Act was required to determ ne a
guestion as to whether the appellant being hol der of an
office of profit of the Government of the Assam was
wongfully dismssed fromhis services. Only  holding of an
of fice of profit under the CGovernnent of India or the
Government of any State woul d render a candi date
di squalified fromcontesting an election. Only in that
event, the Hi gh Court could have been entitled to declare
such election as a void one, but the question involved
herein is not so.

What was necessary to be considered by the H gh Court

was as to whether any rel ationship of enployer and enployee
between the State of Assam and the appellant herein cane
into being. The subm ssion of M. Bachawat, therefore, to
the effect that the Hi gh Court had the requisite
jurisdiction by invoking the doctrine of ™inplied powers”
to go into the question of term nation/dismssal/renoval of
the appell ant does not arise for consideration in the

i nstant case.

EFFECT OF RESOLUTI ON DATED 25. 8. 2000 :

Furthernore, even the de facto rel ationship of enpl oyer
and enmpl oyee (as contra-distinguished fromde jure
rel ationship) existed, the sane cane to an end in view of
the af orenmenti oned resol ution of the Managi ng Conmmittee of
the said School and the comruni cation thereof by the Head
Master of the said School to the appellant in terns of
letter dated 30.8.2000. An administrative order can be
chall enged in a proper forumonly by the right person for a
ri ght remedy.

In Admi nistrative Law, Eighth Edition by HAR Wade &
C.F. Forsyth, at p. 293, it is stated
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"An officer de facto is one who has the
reputation of being the officer he
assunes to be, and yet is not a good
officer in point of law "

The question as to whether the relationship of the
appel lant with the said School could be validly term nated
by the Managi ng Conmittee or not could have been raised only
in an appropriate proceeding where the State was a necessary

party.

An order may be void for one and voidable for the

other. An invalid order necessarily need not be non est;

in a given situation it-has to be declared as such. 1In an
el ection petition, the H gh Court was not concerned with the
sai d issue

In Adm ni strative Law, Eighth Edition by HAR Wade &
C.F. Forsyth, at page 309, it is stated

"Effect on third parties :

If an act or order /is held to be ultra
vires and void it is natural to assune
that, being a nullity, it is to be
treated as non-existent by all who woul d
ot herwi se be concerned. But the
judgrment of a court binds only the
parties to it, so that here also there
are problens of relativity. Once again
Lord Dipl ock has supplied the answer.

Al t hough such a decision is directly

bi nding only as between the parties-to
the proceedings in which it was nmade,
the application of the doctrine of
precedent has the consequence of
enabling the benefit of it to accrue to
all other persons whose |legal rights
have been interfered with in reliance on
the I aw which the statutory instrunent
purported to declare.

In effect, therefore, the court’s
judgrment of nullity operates erga omes,
i.e. for and agai nst everyone concer ned.

Patent and | atent invalidity

In a well-known passage Lord Radcliffe
said :

An order, even if not made in good
faith, is still an act capable of |ega
consequences. It bears no brand of
invalidity upon its forehead. Unless
the necessary proceedings are taken at
law to establish the cause of invalidity
and to get it quashed or otherw se
upset, it will remain as effective for
its ostensible purpose as the nost

i mpeccabl e of orders.
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This nmust be equally true even where the

"brand of invalidity’ is plainly visible
for there also the order can

effectively be resisted in law only by

obt ai ni ng the decision of the court.

The necessity of recourse to the court

has been pointed out repeatedly in the

House of Lords and Privy Counci l

wi t hout distinction between patent and

| atent defects. Lord Diplock spoke

still nore clearly, saying that

it leads to confusion to use such terns
as 'voidable ’'voidable ab initio’

"void or "a nullity' as descriptive of
the status of subordinate legislation
alleged to be ultra vires for patent or
for latlent defects, before its validity
has been pronounced on by a court of
conpetent' jurisdiction."

The appel | ant “herein had accepted the order of

termnation. In that view of the matter; the Hi gh Court
coul d not have proceeded on the basis that the order of
termnation was illegal. So |long as the order of

provinci alisation was not issued, as noticed hereinbefore,
there was no rel ationship of enpl oyer and enployee between
the appellant and the State of Assam The appell ant had
been working subject to the discretion of the Managi ng
Conmittee. Hi s voluntary services could be refused to be
taken by the Managi ng Conmittee of the School. The question
woul d have been otherw se, had the purported service
conditions of the appellant been governed by a statute or
statutory rules, regularization of a teacher would be
permssible in law, if he remains a teacher on the day on
whi ch such an order is passed. Had he been in service on
30.10. 2000, the same could have been regul arized wi'th
retrospective effect but he was not in service of the Schoo
and on that date the question of his regularization would
not ari se. It is only in that context the H gh Court was
required to consider as to whether the validity or otherw se
of the order of termnation passed by the Managi ng Comm ttee
coul d have been the subject natter of a decision by an

El ection Tribunal .

The contention of M. Bachawat to the effect that

services of an enployee can only be termnated in certain
situations could have been accepted if the jura

rel ati onship had come into being and not otherw se:

CONCLUSI ON

For the reasons aforenentioned, we are of the opinion

that the H gh Court has comritted a manifest error in
hol di ng that the appellant being a holder of an office of
profit disentitled hinmself fromcontesting the election in
terns of Article 191 of the Constitution of India.

The appeal, therefore, is allowed. The judgnent and

order of the Hi gh Court under challenge is set aside.
However, in the facts and circunstances of the case, there
shall be no order as to costs.
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