http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 3

CASE NO. :
Appeal (civil) 8089 of 2002

PETI TI ONER
S. K. Mast an Bee

RESPONDENT:
The General Manager, South Central Railway & Anr.

DATE OF JUDGVENT: 04/12/2002

BENCH
N. Sant osh Hegde & B. P. Si ngh.

JUDGVENT:
JUDGMENT

(Arising out of SLPNo. 18565 of 2001)

SANTOSH HEGDE, J.

Heard | earned counsel. Leave granted.

The appellant’ in this appeal is the w dow of a Railway
enpl oyee who died in harness on 21st Novenber, 1969. According
to the appellant, she was entitled for fanmily pension on the death of
her husband, but because of ignorance and | ack of |egal assistance,
she coul d not stake her claimfor famly pension till 12.3.1991.
When she nmade an application for grant of famly pension to the
Di vi sional Railway Manager (Personal) of South Central Railway
(Vijaywada), her claimfor said pension was rejected by the
Rai | ways on 24.3.1992 on the ground that her husband on the date
of his death was not in the service of Railways because he was
earlier medically invalidated. The appellant pursued her claimby
representations to the Railways which having failed, she filed a
wit petition before the H gh Court of Judicature: Andhra Pradesh
at Hyderabad in the year 1992 which cane up for consideration
before a | earned Single Judge of the High Court who was pl eased
to allow the wit petition and directed the respondent-Railways to
fix and pay the fam |y pension payable to the appellant, according
tothe rules, with arrears w.e.f. the date of death of the appellant’s
husband i.e. 21st of November, 1969.
Whil e giving the above direction, the |earned Single Judge
rejected the contention of the Railways that the appellant’s
husband was nmedically invalidated. He also rejected the
contention of the Railways that under the Rules or the Schene the
appel l ant was not entitled to famly pension. The further contention
of the Railways that the appellant had an alternate renedy in
approaching the Central Admi nistrative Tribunal was also rejected.
The aggri eved respondent - Rai |l ways preferred an appea
bef ore a Division Bench of the same Hi gh Court in wit appea
No. 1890/ 99. The Appel |l ate Bench agreed with the | earned Single
Judge in regard to the right of the appellant for receiving famly
pension and also rejected the argunent of the Railways in regard to
the availability of alternate renedy. It, however, held that since
there was sone |atches on the part of the appellant in approaching
the court, it applied the principle of law of linmtation applicable to
suits and confined the retrospective benefit given by the | earned
Singl e Judge to a period subsequent to 1.4.1992 the date on which
a legal notice was given by the appellant.

In this appeal, the appellant questions this restriction on her
right to claimfamly pension we.f. 21.11.1969 the date on which
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her husband died. It is subnmtted on behalf of the appellant that the
Di vi si on Bench having agreed with the | earned Single Judge on the
legal right of the appellant to receive fanily pension ought not to
have confined the said right to a date nuch subsequent to the death
of her husband, nerely because a demand for payment of famly
pensi on was made only in the year 1992. Learned counsel for the
appel | ant pointed out fromthe judgnent of the D vision Bench
itself that it had held that the denial of fam |y pension to the
appel | ant anmounted to violation of her fundanmental right to life
guaranteed under Article 21 of the Constitution and that the
Di vi si on Bench had al so held that in the circunstances of this case
the delay in approaching the railway authorities cannot be
considered to be fatal for the maintainability of the wit petition
The | earned counsel submitted, based on these findings, that the
Di vi sion Bench could not have restricted the appellant’s claimto a
dat e much subsequent to the date of death of her husband. Per
contra, the |earned counsel for- the railways contended that the
del ay i.n approaching the court was so large that it was not a fit
case for the exercise of the discretionary remedy under Article 226
of the Constitution and that the H gh Court was in fact very
generous to the appellant in granting the relief fromthe year 1992.
We notice that the appellant’s husband was working as a
Gangman who died while in service. It is on record that the
appellant is an illiterate who at that tinme did not know of her |ega
right and had no access to any information.as to her right to famly
pension and to enforce her such right. On the death of the husband
of the appellant, it was obligatory for her husband' s enpl oyer, viz.,
Rai |l ways, in this case to have conmputed the family pension
payabl e to the appellant and offered the same to her w thout her
having to nake a claimor w thout driving her to.a litigation. The
very denial of her right to famly pension as held by the |earned
Singl e Judge as well as the Division Bench i s an erroneous
deci sion on the part of the Railways and in fact ambunting to a
viol ation of the guarantee assured to the appellant under Article 21
of the Constitution. The factumof the appellant’s |ack of resources
to approach the legal forumtimely is not disputed by the Railways.
Question then arises on facts and circunstances of this case, the
Appel | ate Bench was justified in restricting the past arrears of
pension to a period nuch subsequent to the death of appellant’s
husband on which date she had | egally becone entitled to the grant
of pension ? In this case as noticed by us herei n-above, the |earned
Si ngl e Judge had rejected the contention of delay put forth by the
Rai | ways and taking note of the appellant’s right to pension and
the denial of the same by the Railways illegally considered it
appropriate to grant the pension with retrospective effect fromthe
date on which it becane due to her. The Division Bench al so while
agreeing with the | earned Single Judge observed that the delay in
approachi ng the Railways by the appellant for the grant of famly
pension was not fatal inspite of the sane it restricted the paynent
of fam |y pension froma date on which the appellant issued a | ega
notice to the Railways i.e. on 1.4.1992. W think on the facts of
this case inasmuch as it was an obligation of the Railways to have
conputed the fam |y pension and offered the sane to the w dow of
its enpl oyee as soon as it becane due to her and al so in view of
the fact her husband was only a Gangman in the Railways who
m ght not have | eft behind sufficient resources for the appellant to
agitate her rights and also in view of the fact that the appellant is
an illiterate. The |l earned Single Judge, in our opinion, was justified
in granting the relief to the appellant fromthe date fromwhich it
becanme due to her, that is the date of the death of her husband.
Consequently, we are of the considered opinion that the Division
Bench fell in error in restricting that period to a date subsequent to
1.4.1992.
In the said view of the natter, we allow this appeal, set aside
the i npugned order of the Division Bench to the extent that it
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restricts the right of the appellant to receive famly pension only
from1.4.1992 and restore that right of the appellant as conferred
on her by the learned Single Judge, that is fromthe date
21.11.1969. The Railways will take steps forthwith to conpute the
arrears of pension payable to the appellant we.f 21.11.1969 and
pay the entire arrears within three nonths fromthe date of the
recei pt of this order and continue to pay her future pension

For the reasons stated above, this appeal succeeds to the
extent nentioned herein above and the same is allowed with costs
of Rs. 10, 000/-(Rs. Ten thousand only).




