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ACT:

Cvil Services:

Rai | way- Assi st ant Di vi-si onal Medi cal O ficers-Ad- hoc
appoi ntees between 1968 and 1984- Regul ari sation by Court’s
orders-Inter-se seniority Fixing of-Directions-Issued

HEADNOTE:

The petitioner-applicants were recruited by the Railways on
ad hoc basis as Assistant Divisional Medical Oficers
bet ween 1968 and 1984. Though UPSC recrui ted candi dates on
regular basis from time to tinme, either due to non-
availability of nunber of candidates or non-joining of
sel ected candi dates, vacanci es remained and persons |ike the
petitioners continued in such vacancies on ad-hoc basis.
The petitioners riled Wit Petitions before this Court for
regul ari sation of their services. By orders of this /'Court,
t he services of the petitioners have al r eady been
regul ari sed.

The present application is for fixing the seniority of ~the
Wit Petitioners whose services were regul arised.

Di sposing of the application, this Court,

HELD: 1. Since the petitioner-applicants are adnittedly not
regul arly appoi nted through the UPSC according to the rules
but have been directed to be regularised by followi ng the
procedure laid down by this Court, it is obvious that _they
are not appointed to their posts according to the rules.
Under no circunstances, therefore, they fall wthin the
scope of guidelines in Direct Recruit Class Il Engineering
O ficers’ Associ ation’s case. The expression "in accordance
with the rules’ or "according to rules" used in the said
guidelines neans the rules of recruitnent and not the
special procedure laid down by this Court The petitioner-

applicants thus fall in an altogether different category.
Therefore, a procedure for fixing their seniority has to be
evol ved. That procedure cannot be in violation of the
guidelines laid down in Direct Recruit Class Il Engineering
Oficers’

2

Associ ation’s case. Further, the seniority given to the
petitioner-applicants will have to be below the seniority of

the outsiders directly recruited through the UPSC as well as
below that of the directly recruited erstwhile ad-hoc
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Medi cal Oficers. [8C F]

Direct Recruit Class Il Engineering Oficers Association &
Os. v. State of Mharashtra & Ors., [1990] 2 SCC 715,
referred to.

2.1. O late this Court has been wtnessing a constant
violation of the recruitment rules and a scant respect for
the Constitutional provisions requiring recruitment to the
services through the Public Service Commission. Since this
Court has in sone cases permitted regularisation of the
irregularly recruited enployees, some Governments and

authorities been increasingly resorting to i rregul ar
recruitnents. The result has been that the recruitnent
rules and the Public Service Conm ssions have been kept 1In
cold st orage and candi dat es di ctated by vari ous
considerations an being recruited as a matter of course.
[9E-G

2.2. What is further, in the present case, sonme of those
like the petitioner-applicants who were initially recruited
on ad-hoc basis, have thensel ves and taken pains to appear
for the tests before the UPSC and have enrolled thenselves

through regular channel. There are three classes of
enpl oyees viz., the outside direct recruits, the in-service
direct recruits and the ad-hoc enployees like t he

petitioner-applicants who were regularised through the
Court’s order. The direction given In Dr. Rawani’'s case for
creation of supernunerary posts has to be confined to the
special facts of that case and cannot be extended to other
cases. In any case, this Court should not give any such
direction to the Railways. |If, however, the Railways decide
to followthat course, they can-do so and nothing prevents
them fromdoing it. This Court would rather refrain from
creating a precedent by giving such directions. [9GH  10A-
Dl

Dr AKJain & Os. etc. etc. v. Union of India & O's., [1987]
Sapp. SCC 497 and Dr. P.P. C. Rawani & Ors etc. v. Union of
India & Os., JT 1991

(6) 534, referred to.

3. The seniority of the direct recruits both “outsiders
and insiders ,should be determ ned according to the dates of
their regul ar appointnment through the UPSC and the
petitioner-applicants should be placed in the seniority |ist

after those direct recruits who are recruited till date
Anmong

3

thensel ves, their seniority will be governed by the dates of

their initial appointnent [10E]

JUDGVENT:
ORIG NAL JURI SDICTION: Interlocutory Application No. 1 of
1992.

I N
Wit Petition No. 1165 of 1986.
(Under Article 32 of the Constitution of India).
M C. Bhandare, P.P. Rao, N.N. Goswany, C. K Sucharita, M.
Shashi Kiran, Ms. Manjula Gupta, R Shashi Prabhu, V.K
Verma and Raj Kumar Gupta for P.C Kapur for the appearing
parties.
The Judgrment of the Court was delivered by
SAWANT, J. The petitioner-applicants are sone of the Medica
Oficers who were recruited by the Railways on ,id hoc basis
as Assistant Divisional Medical Oficers between 1968 and
1st Cctober, 1984. They were appointed as such ad hoc
enpl oyees by way of a stop-gap arrangement pending the
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regular recruitment to the said posts through the Union
Public Service Conmission [UPSC for short], according to
the rules. It appears that although fromtine to tine the
UPSC recruited candi dates on regular basis, there renmained
sone vacancies wunfilled, either because t he doctors
recruited were less in nunber than the nunber of vacancies
since suitable candidates were not available or some of
those who were selected did not join the service or between
the date of advertisenent by the UPSC and that of the
enpanel | i ng, some nore vacancies occurred. What ever the
reasons, the fact was that even after the UPSC undertook the
exercise of recruiting the doctors fromtinme to tinme, some
vacancies always remained unfilled. The result was that

every tine the petitioner-applicants and others 1like them
were continued on ad hoc basis as a stop-gap arrangenent
till the next recruitnent by the UPSC. It may be nmentioned

in this connectionthat the ad hoc appoi ntees were al ways at
liberty to appear before the UPSC for their regul ar
recruitnent. Sone-of themin fact did so appear and were
sel ected; others |like the petitioner-applicants ei t her
failed to be selected or did not care to appear. The fact,
however, remains that the petitioner-applicants and others
i ke them continued to serve on ad hoc

4
basis since 1968. Hence they filed wit petitions in this
Court for their regularisation in service. By an order

dated 24th Septenber, 1987 passed in the case of Dr. AK

Jain & Os. etc. etc. v. Union of India & Os., [1987] Supp

SCC 497 at 500 this court directed as foll ows:
"(1) The services of all doctors . appointed
either as Assistant Medical Oficers or as
Assi stant Divisional Medical Oficers on ad
hoc basis up to Cctober 1,7 1984 shall be
regularised in consultation with the ' Union
Publ i ¢ Service Conm ssion on the eval uation of
their work and conduct on the basis of their
confidential reports in respect of a period

subsequent to Cct ober 1, 1982. Such
evaluation shall be done by the Union /Public
Servi ce Conmmi ssi on. The doctors SO0

regul ari sed shall be appointed as - Assistant
Di visional Medical Oficers with effect from
the dat e from which t hey have been
continuously working as Assistant Medica
Oficer/Assistant Divisional Medical Oficer.
The Railway shall be at |iberty

the services of those who are not SO
regul ari sed. If the services of any of the
petitioners appointed prior to COctober 1, 1984
have been terni nated except on resignation or
on disciplinary grounds, he shall be also
consi dered for regularisation and if found fit
his services shall be regularised as if ‘there
was not break in the continuity of service but
wi t hout any back wages.

(2) The petitions of the Assistant Medica
O ficers/Assistant Divisional Medical Oficers
appoi nted subsequent to October 1, 1984 are
di sm ssed. But we however direct that the
Assi stant Divisional Medical Oficers who may
have been now selected by the Union Public
Service Comm ssion shall first be posted to
the vacant posts avail abl e wherever they may
be. If all those selected by the UPSC cannot

to

ter m nat
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be accommopdat ed agai nst the avail able vacant
posts they may be posted to the posts now held
by the doctors appointed on ad hoc basis
subsequent to Cctober 1, 1984 and on such
posting the doctor holding the post on ad hoc

basis shall vacate the same. VWil e rmaking
such postings the principle of ’'last cone,
first go’ shall be

5

observed by the Railways on zonal basis. | f
any doctor who is- displaced pursuant to the
above direction is willing to serve in any

ot her. zone where there is a vacancy he may be
accommodat ed on ad hoc basis in such vacancy.
(3) Al'l “Assistant Medical Oficers/Assistant
Di vi si onal Medical Oficers working on ad hoc
basi s shall be paid the same Wary and
allowances as Assistant Divisional Medica
Oficers on the revised scale with effect from
January 1, 1986. The arrears shall be paid
wi thi n four nonths.

(4) No ad hoc Assi st ant Medi ca
O ficer/Assistant Divisional Medical Oficer
who may be working in the Railways shall be
repl aced by any newly appoi nted AMJ ADMO on ad
hoc ' basi s. Whenever there i's need for the
appoi ntnent of any AMO ADMXs on ad hoc basis
in any zone the existing ad hoc AMJY ADMXs who

are likely to be replaced by regul arly
appoi nt ed candi dat es shal | be gi ven
pr ef erence.

(5) If the ad hoc doctors appointed after

Cctober 1, 1984 apply for selection by the
Union Public Service Conmi'ssion the Union of
I ndia and the Railways Departnent shall grant
rel axation in age, tothe extent of the period
of service rendered by themas ad hoc  doctors
in the Railways.
Al the Wit Petitions are disposed of in the
above terns."
It appears that since they experienced difficulty i'n
adjusting the seniority of the petitioner-applicants the
Union of India noved an application before this Court and
this court on 1st Novenber, 1988 nmde the followi ng order in
that application:
"We have heard | earned counsel for the Union

of India (the applicant in this G vi
M scel | aneous Petition) and t he | ear ned
counsel for the petitioners in. the Wit
Petition. In the circumstances of the case we
feel that the Union

6

CGovernment shoul d be directed to inplenent the
order passed by us in the wit petition  Nos.
522, 875, 180 & 200 of 1987 and connected
cases on 24th Septenber, 1987 in full except
to the extent of fixing the inter-se seniority
between the petitioners in the Wit Petition
and the direct recruits. W accordingly make
an order in this case. The question of
seniority, however, is left to be decided by
the Governnment in the light of the decision to
be rendered by this Court in the cases which
are pending before the Constitution Bench
involving simlar questions. |If any person is
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aggri eved by the decision of the Governnent on
the question of seniority he is at liberty to
guestion it in an appropriate forum The
order passed by us in the Wit Petition
subject to the above nodification shall be
conplied wth by the Union Government within
two nonths without failure.
The Civil Mscellaneous Petition is disposed
of accordingly."
The present application has been noved in Wit Petition No.
1165 of 1986 whi ch has been di sposed of on 24th Septenber,
1987 along with other wit petitions in which also the
aforesaid order of 1st Novenber, 1988 was nade by this
Court.
Thus we are concerned in this application wth those
Assi st ant . Di vi sional Medical Oficers who were appointed
between 1968 and- 1st ~Cctober, 1984 and who have been
regul arised by the aforesaid two orders but whose seniority
remains to be fixed.
After the ~order of 1st Novenber, 1988, the Constitution
Bench of this Court delivered its judgnment in Direct Recruit
Class |l Engineering Oficers’ Association & Ors. v. State
of Maharashtra & O's., [1990] 2 SCC 715 pending  which
decision the fixation of seniority of the petitioner-
applicants was kept pending. In that case the Constitution
Bench has laid down certain guidelines for fixing the
seniority. Two of them viz., (A & (B), which are rel evant
for our purpose are as foll ows:
"(A) Once an incunbent is appointed to a post according to
rule, his seniority has to be counted fromthe date of
7
his appointment and not according to the date of his
confirmation.
The corollary of the above rule is that where the initia
appointnent is only ad hoc and not according to rules and
made as a stop-gap arrangenent, the officiation in such post
cannot be taken into account for considering the seniority.
(B)If the initial appointnment is not nade by following the
procedure |aid down by the rules but the appointee continues

in the post uninterruptedly till the regularisation of his
service in accordance with the rules, the period of
officiating service will be counted.™

Before we discuss as to which of the above two guidelines
would be applicable in this case, it is necessary to state
the relevant facts relating to the applicants’ appoi ntnent.
Firstly, it is an admtted fact that the UPSC introduced the
Conbi ned Medi cal Services Examination for the first tinme in
the year 1977. Prior to 1977, the nmethod of recruitment was
otherwise than by exam nation. As stated earlier, sone of
the petitioner-applicants were recruited between 1968 and
1977. Secondly, the petitioner-applicants were given three
chances for their selection through the UPSC but they did
not avail of them Sone of those who were appointed wth
them however, had availed of the chances and have been
appointed as regular direct recruits and they have been
given their seniority fromthe date they were regularly
appoi nted through the UPSC. Thirdly, it appears that
al though in 1977 the witten exam nati on was introduced, on
account of exigencies, the UPSC held two special selections
in the years 1982 and 1985 based on interviews only and by
relaxing the age limt. |In these two special selections
respectively 100 and 67 ad hoc doctors |like the petitioner-
applicants were sel ected and absorbed in the regular cadre.
They have al so been given their seniority fromthe date they
were so absorbed regularly. The petitioner-applicants
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either failed to appear in these exani nations also or after
appearing in the sane, had failed

Thus, while fixing the seniority of the petitioner-
applicants we have to keep in mind that there are three
cl asses of Assistant Divisional Medical Oficers (i) the
out si ders who have been directly recruited through the UPSC
either on the basis of the witten examnation or the
interview, (ii)

8

those who were ad hoc appointees like the applicants but who
cane to be regularly recruited through the UPSC by appeari ng
in the witten exam nation or in the interview, and (iii)
the present petitioner-applicants who either did not appear
in any witten exam nation/interview or had failed to get
through them but who have been regularised in service
because of the orders of this Court dated 24th Septenber,
1987 and 1st Novenber, 1988.

Since the petitioner-applicants are admttedly not regularly
appoi nted’ through the UPSC according to the rules but have
been directed to be regularised by followi ng the procedure
laid down by this Court it is obvious that they are not
appointed to their posts according to the rules. Under no
circunmst ances, therefore, ~they fall within the scope of
gui del i ne (A) laid down in Drect Recruit dass Il
Engi neering Oficers Association’s case (supra). In fact,
they do not fall under guideline (B) given therein either
since their regularisation is not in accordance wth the
rul es but as a consequence of special procedure |laid down by
this Court. The expression "in-accordance with the rules’
or "according to rules" used in the said guidelines (A and
(B) mneans the rules of recruitnent and not -the specia

procedure laid down by this Court. The petitioner-
applicants thus fall in an altogether different category not
covered under any of the guidelines given in Direct ' Recruit
Class 11 Engineering Oficers’ Association s case (supra).
We have, therefore, to evolve a procedure for fixing their
seniority. That procedure cannot be in violation' of the
guidelines laid down in Direct Recruit Class |l Engineering
Oficers Associ ation’s case (supra). Secondl y, t he
seniority given to the petitioner-applicants will have to be

below the seniority of the outsiders directly recruited
through the UPSC as well as belowthat —of the directly
recruited erstwhile ad hoc Medical Oficers This is not and
cannot be disputed on behalf of the petitioner-applicants.
This nmatter was heard earlier on 14th Septenber, 1992 and
was reserved for judgment. At that tine, neither the in-
service direct recruits nor the outsider direct recruits
were made parties to the application. They nade separate
applications, being |I.A Nos. 2 and 3 respectively for, im
pl eadnent/intervention and requested that they be heard in
the mtter before judgnment is pronounced. Hence, this
matter was set down for a fresh hearing and all the parties
were heard on 11th and 18th January, 1993. The anxiety of
the interveners, was obvious. 1In no case their seniority
shoul d be disturbed and they be penalised for passing the
exam nations/interview tests and for coming into the cadre
according to the rules through

9

the UPSC, and no prem um should be given to the applicants
for their refusal to appear for the tests or for their
failure to pass the sanme. This contention of their is
unexcepti onabl e and whet her they had appeared in the case or
not, the Court was bound to protect their i nterests
particularly when the matter was heard in their absence.
The petitioner-applicants, however, relied upon a decision
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of this Court in Dr. P.P.C Rawani & Ors. etc v. Union of
India & Os., (JT 1991 (6) 534). Shri Bhandare, appearing
for the petitioner-applicants, made a very fervent plea that
in the circunstances, the course adopted by this Court in
Dr. Rawani’'s case (supra) should be followed which will do
no injustice to both the categories of direct recruits. W
have gone through the said decision and have anxiously
considered whether the course adopted there should be
adopted in the present case. W are conscious of the fact
t hat the petitioner-applicants have been serving t he
Railways from the year 1968. It 1is also possible, as
contended on their behalf that many of the outside direct
recruits have joined the service long after 1968 and sone of
them mght have even taken initial instructions from the
petitioner-applicants. We are al so conscious of the fact
that candidates in service have a di sadvantage as agai nst
the fresh candidates in the tests particularly when they
face the tests after a long | apse of tine. As against this,
however, 'we -cannot |lose sight of the fact that the
recrui tment-rul es made under ‘Article 309 of the Constitution

have to be followed strictly and not in breach. If a
di sregard of the rules and the by-passing of the Public
Servi ce Conmi ssions are permtted, it will open a back-door
for illegal recruitment without limt. "In fact this Court

has, of late, been witnessing a constant violation of the
recruitnment rules and a scant respect for the Constitutiona
provisions requiring recruitnent to the services through the
Public Service Commission. It appears that siince this Court
has in some cases permitted regularisation of t he
irregularly recruited enpl oyees, sonme Governnents and
authorities have been increasingly resorting to irregular

recruitnents. The result has been that the recruitnment
rules and the Public Service Conm ssions have been kept in
cold st or age and candi dat es di ctated by vari ous

consi derations are being recruited as a matter of course.
What is further, in the present case, sone of those |ike the
petitioner-applicants who were initially recruited on ad hoc
basi s, have exerted thensel ves and taken pains to appear for
the tests before the UPSC and have enrolled thenselves
t hrough regul ar channel unlike in Dr. Rawani’s case (supra).
We have thus on hand three cl asses of

10

enpl oyees as pointed out earlier, viz., the outside ~direct
recruits, the in-service direct recruits and the ad hoc
enpl oyees like t he petitioner-applicants who wer e
regul ari sed through the Court’s order. Furt her, Dr.
Rawani ' s case (supra), as has been pointed out on-behal f of
the respondents, pertains to the Central Government Health
Services which has a |arger conponent both at the initia
and pronotional stages. The course adopted by this Court to
direct creation of supernunmerary pronotional posts-at @ every
hi gher pronotional stage there, may not be feasible'in the

medi cal service in the Railways. The creation of
supernumerary posts has its own limtations, both physica
and financial. The burden of additional posts even when
they are not necessary and cannot be accommodated, is not

easy to carry. W are, therefore, of the view that the
direction given in Dr. Rawani’s case (supra) has to be
confined to the special facts of that case and cannot be
extended to other cases. |In any case, this court should not
give any such direction to the Railways. |[|f, however, the
Rai | ways decide to follow that course, they can do so and
nothing prevents them fromdoing it. W would rather
refrain fromcreating a precedent by giving such directions.
In the result, we direct that the seniority of the direct
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recruits both outsiders and insiders should be determ ned
according to the dates of their regular appoi ntnment through
the UPSC and the petitioner-applicants should be placed in

the seniority list after those direct recruits who are
recruited till this date. Anong thenselves, their seniority
wi |l be governed by the dates of their initial appointnent.

The interlocutory application is disposed of in the above
terns. G N Application disposed of.
11




