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ACT:

I ncome Tax Act, 1961, v. 10(3)/ Income Tax Act, 1922

S. 4(3) (vii) - Business income - Receipts from abroad -
whet her  of casual or non-recurring nature - \ether

assessabl e as busi ness i ncone.

HEADNOTE:

The appellant is assessed to incone tax in the status
of an individual. He runs a printing press and a daily
| anguage newspaper. For the year 1962-63, he filed a return
of incone showing a loss. The Incone-tax O ficer discovered
that various remttances from abroad had been received by
the assessee as Vice-President of the India Gospel M ssion
On an enquiry he found that a major part of the funds
credited to the account mmintained by the assessee in the
nane of the Mssion had been turned over to the newspaper
and a sizeable part of it had been utilised for his
househol d expenses. He rejected the claim of the assessee
that the newspaper had been taken over by the M ssion or
that the drawi ngs fromthe account, on which no interest had
been charged, constituted loans taken by him in his
i ndi vidual capacity to be repaid in subsequent years, and
being of the view that the renittances had been made to the
assessee entirely because of his business. and persona
activities and that the funds of the Mssion and the
newspaper had all been mxed up and treated together as one
unit, and the assessee had been operating upon all these
funds as the individual owner of both the newspaper and the
funds, held that the entire receipts of cash from abroad
were relatable to the business activities of the assessee
and were assessable to tax as his incone.

The Appellate Assi stant Conm ssioner allowi ng the
assessee’ s appeal observed that the anmpunts withdrawn from
the funds were nerely | oans repayabl e by the assessee to the
M ssion, w thout however recording any definite finding on
that question or as to whether the rem ttances constituted
i ncome of the assessee.

875

The Appellate Tribunal confirnmed this order in appea
by the Revenue holding that the receipts did not constitute
i ncone of the assessee.

The High Court, following its decisionin C1.T. v. Dr.
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K. CGeorge Thomas, [1974] 94 |.T.R, 11, answered the
Ref erence in favour of the Revenue and agai nst the assessee
hol ding that the anpbunt was assessable as the incone of the
assessee.

Simlar questions were raised in Appeal Nos. 2918 and
2919 of 1977 in respect of the assessnent years 1963-64 and
1964- 65 respectively, and Appeal No. 2917 of 1977 assail ed
the legality and correctness of the |evy of penalty for not
having subnitted a return for the assessnment year 1962-63,
but no separate subni ssions were made in those appeal s.

Di sm ssing the appeals by certificate, the Court,

N

HELD: 1. The receipts cannot be regarded as of casua
and non-recurring nature not arising from the assessee’s
busi ness or the exercise of his profession or occupation
within the nmeaning of s. 10(3) of the Inconme Tax Act, 1961
for the reasons set forth in Dr. K Ceorge Thomas v. CI.T
Keral a, [1985] 156 |.T.R 412 and are assessable to tax as
the assessee’ s incone. [879 G H|

P. Krishna -Menon v. Conm ssioner of Income-tax, [1959
35 1. T.R 48, referred to.

The distinction sought to be drawn between the case for
the assessment year 1960-61 and 1961-62 and the case for the
assessment year 1962-63 on the factumthat in the former the
remttances were /‘entered in the personal nane of the
assessee while in the latter the renm ttances have been shown
in a separate account standing in the name of the India
Gospel M ssion is wholly w thout substance. [879 D E]

In the instant case, the assessee had treated both the
accounts as his personal accounts from whi ch heavy draw ngs
were made fromtinme to time entirely for his  persona
obj ectives. The drawi ngs fromthe account in the nane of the
M ssion did not constitute |oans. The assessee had treated
that account as an intimate part of his personal funds. [879
E-g
876

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeals Nos. 2916
A of 1977.

Fromthe Judgnent and Oder dated 3.2.1977 of the
Kerala High Court in |I.T.R Case Nos. 22 to 25 of 1975.

Devi Pal, Ms. A K Verma and Sukumaran for the
Appel | ant .

K.C. Dua and Ms. A. Subhashini for the Respondent.

The Judgrment of the Court was delivered by

PATHAK, J. These appeals by certificate granted by the
Kerala High Court and directed agai nst the judgnent of that
Hi gh Court answering the questions referred to it by the
I ncome-tax Appellate Tribunal in favour of the Revenue and
agai nst the appell ant.

The assessee, who is the appellant before wus, is
assessed to inconme-tax in the status of an individual. He
runs a printing press known as ’'Kerala Dwmani’ and also a

Mal ayal am daily newspaper of the same nane. For the
assessnment year 1962-63, he filed a return of incone show ng
a loss of Rs.3,37,183. The Incone-tax Oficer found that
various remttances fromthe United States of Anerica had
been received by him ostensibly in his capacity as Vice-
Presi dent of the India Cospel Mssion. The assessee
mai ntai ned two bank accounts with the Indian Overseas Bank

Kottayam One account was in the name of the assessee and
the other in the name of the India Gospel Mssion. A credit
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of Rs.5,85,637 appeared in the account of the India Gospe
M ssion. The | ncone-t ax Oficer enqui red into t he
utilisation of the funds credited in that account, and on
exam nation of the material before him he found that the
maj or part of the funds had been turned over to the
newspaper 'Kerala Dwani’ and a sizeable part had been
utilised for househol d expenses by the assessee, such as the
purchase of a cow, paynment of house rent of his father
personal trips to Bonbay, purchase of property by the
assessee, and providing loan facilities to the assessee’s
close relatives including his father, brothers and others
wi thout interest. The personal expenses net from out of
t hese
877
funds and the amount utilised for the purchase of properties
Ain the name of the assessee and his five brothers were
claimed by the assessee as representing |oans taken by him
in his individual capacity to be repaid in subsequent years.
The I nconme-tax O ficer found that no interest had been
charged on those drawi ngs and that the account showed that
the assessee had been operating on those funds in his
conplete discretion wi t hout” regard to any stipulated
principles or directions. He found that the purchases and
the advances made for the purchase of properties found a
place in the Bal ance ~Sheet prepared for the India Gospe
Mssion. He rejected the claimof the assessee that the
newspaper, 'Kerala Dwani’ had been taken over by the India
Gospel M ssion and that the assessee had nothing to do with
it. He found that the statutory declarations required to be
publ i shed by the newspaper annually showed that the assessee
in his individual capacity was the owner of the press and
the newspaper, and that no where was the India GCospe
M ssion shown as having any connection w th themas such or
through him as Vice-President of the India Gospel M ssion
The Income-tax O ficer came to'the -conclusion that on the
exam nation of the entire material it was clear that the
funds had been received nostly for assisting the assessee in
running the newspaper, and that funds of the India Gospe
M ssion and the newspaper 'Keral a Dwani’ had all been m xed
up and treated together as one wunit -and the assessee had
been operating wupon all these funds as the individual owner
of both the newspaper and the funds. The Incone-tax O ficer
observed that the remttances had been made to the assessee
entirely because of his business activities and had been
utilised by himfor his business and personal activities. He
held that the entire receipts of cash fromthe United States
of Anerica were relatable to the business activities of the
assessee and were assessable to tax as the assessee’s
i ncome. He rejected the explanation of the assessee that the
drawi ngs constituted loans taken from himself “in his
personal capacity and paid to hinself as Vice-President of
the India GCospel Mssion. Following the decision in P
Krishna G Menon v. Conmi ssioner of Income-tax, [1959] 35
|. T.R 48 he brought the anpbunt of Rs.5
India Gospel Mssi nt ta as the in

On appeal by the assessee, the Appellate Assistant
878
Commi ssi oner observed that the anounts withdrawn fromthe
funds were nerely loans repayable by the assessee to the
India Gospel Mssion but no definite finding was given on
that question nor did he render any finding on the question
whet her the receipt of Rs. 5,85,637 in the name of the India
Cospel Mssion constituted the inconme of the assessee. The
Appel | ate Assistant Commissioner relied essentially on an
earlier order mnmade by the Income Tax Appellate Tribunal in
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the appeals arising out of the assessnents nade for the
assessment years 1960-61 and 1961-62, in which years simlar
remttances to the assessee had been held by the Appellate
Tribunal to be not taxable.
The Incone-tax Oficer appealed to the Income-tax
Appel l ate Tribunal, and the Appellate Tribunal dism ssed the
appeal because it preferred to follow its wearlier order
relating to the assessnment years 1960-61 and 1961-62 wherein
it had held that the receipts fromabroad did not constitute
the incone of the assessee, and that even if they were
assuned to constitute his income they were receipts of a
casual and non-recurring nature not arising from business or
the exercise of a profession or occupation and, therefore,
not taxabl e.
At the instance of the Revenue the Appellate Tribuna
referred the following two questions to the High Court of
Kerala for its opinion
"(1) Whether, on the facts and circunstances of
the case,  the Tribunal —was right in finding that
the ampbunt of Rs. 5,85,637 assessed by the | ncone-
tax Officer was not -assessable as the incone for
the assessment year 1962-63?
(2) Whether, on the facts and circunstances of the
case, the  Tribunal was right in finding that the
amount of Rs. 5,85,637 are receipts of a casua
and non-recurring nature not arising from busi ness
or the exercise of a profession- or occupation
wi thin the neani ng of section 10(3) of the |Incone-
tax Act, 19617?"

This reference was nunbered -as Reference No. 22 of 1975 in

the Hi gh Court.

879

By its judgment dated February 3, 1977, the High Court
held that the anbunt of Rs. 5,85,637 was assessable as the
i ncome of the assessee for the assessnent year 1962-63 and
that the receipts were not of a casual and non-recurring
nature. A reference made to the Hi'gh Court agai nst the order
of the Appellate Tribunal for the assessnment years 1960-61
and 1961-62, of which nmention has been nade earlier, had
al ready been answered by the High Court in-favour of the
Revenue and against the assessee. That judgnment has been
reported as Conm ssioner of Inconme-tax v.—Dr. K  George
Thomas, [1974] 97 I.T.R 111. W nmmy point out that that
judgrment of the High Court was brought in appeal to this
Court and was upheld by a Division Bench of this Court, of
whi ch one of us (Sabyasachi Mikharji, J) was a nenber, and
the judgnent of this Court has since been reported in Dr. K
George Thomas v. Conmi ssioner of |Incone Tax, Kerala, [1985]
156 |.T.R 412. Upon that it is clear that the basis on
whi ch the Appellate Tribunal proceeded to decide the case in
favour of the assessee stands di splaced. Learned counsel for
the assessee contends, however, that there is a nateria
di fference between the case for the assessment years 1960-61
and 1961-62 and the case for the assessment year 1962-63
inasmuch as in the former case the remttances were entered
in the personal nane of the assessee while in the present
case the remttances have been shown in a separate account
standing in the nane of the |India Gospel Mssion. To our
mnd the distinction sought to be drawn is wholly w thout
subst ance, having regard to the overwhel m ng material on the
record showing that the assessee had treated both the
accounts as his personal accounts from whi ch heavy draw ngs
were nmade fromtime to tine entirely for his persona
obj ectives. The <case that the drawings fromthe account in
the nane of the India Gospel M ssion constituted loans is
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not supported by the evidence on the record, and it is clear
that the entire fund was treated as an intimte part of the
assessee’ s personal funds. That being so, the H gh Court is
plainly right in holding that the anount of Rs. 5,85,637 is
assessable as the incone of the assessee for the assessnent
year 1962-63. It is also apparent that the receipts cannot
be regarded as of casual and non-recurring nature not
arising from the assessee’s business or the exercise of his
prof ession or occupation within the nmeaning of s. 10(3) of
the Inconme-tax Act. The decision of this Court in P. Krishna

Menon (supra) supports that conclusion. |Indeed both the
guestions arising
880

before us for the assessnent year 1962-63 were, as we have
mentioned earlier, examined by this Court on correspondi ng
facts relating to the assessnent years 1960-61 and 1961- 62,
and we cannot do better than adopt the reasons set forth in
that judgment in'this case. This appeal, therefore, fails.

The other appeals before “us arising out of Reference
No. 23 " of 1975 raise the question of the Ilegality and
correctness of the levy of penalty on the assessee for not
having subnitted a return for the assessnment year 1962-63,
and Reference No. 24 of 1975 and Reference No. 25 of 1975
which raise simlar questions for the assessnent year 1963-
64 and 1964-65 respectively as in the Reference we have
dealt with above. No separate subni ssions have been nmade by
| earned counsel for the assessee on'these appeals and they
must al so fail

In the result the appeals are dismssed with costs.
P.S. S Appeal s dism ssed.
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