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State of Hi machal Pradesh and ot hers

DATE OF JUDGVENT: 04/03/2008
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S.B. SINHA & V. S. SI RPURKAR

JUDGVENT:
JUDGMENT

ClVIL APPEAL NO. 1732 OF 2008
(Arising 'out of SLP ) NO 1615 OF 2006)

S,B. SINHA, J.

Leave granted.

1. Whet her Chief Mnister of a State has any role to play in a matter of
grant of permt of a Stage Carriage Permit in terns of the provisions of the
Mot or Vehicles Act, 1988 (for short the Act) is in question in this appea

whi ch arises out of a judgnent and order dated 15th Septenber, 2005 passed
by a Division Bench of the H machal Pradesh High Court, Shima, in

C.WP. No. 1217 of 2004.

2. The basic fact of the matter is not in dispute.

Appel l ants are the bus owners. They applied for grant of stage
carriage permts for different routes before the Regi onal Transport O ficer as
envi saged under Section 70 of the Act. Wi | e Appel |l ant No. 1 had applied
for grant of route \026 Tikri to Palanpur, Palanpur to Chahiar and Pal anpur to
Jai si nhpur, Appellant No.2 had applied for grant of permit for the route
Pal anpur to Jai sinhpur, Jaisinhpur to Baijnath and Jai snhpur to Pal anpur,
Appel l ant No. 3 had applied for the route Indora to Kaaza, Macl odganj to
Mandi and Dantal to Manali

3. Fourth respondent, who is said to have a political connection being a

| eader of Congress Party, approached the State Chief Mnister directly by a
letter, which reads thus :-

"The Hon’ bl e Chief Mnister,

H machal Pradesh, Shinla

Subj ect : - Application regardi ng route permt
Hon’ bl e Sir

Wth due regards, it is requested that | have
previously requested for the route permit, but | was not

given any route permt in the neeting of RTA. | have
cone to the Cakover and | have again stated that no
buses are running on the route and still then | was not
given any route. It is, therefore, requested that the

following route nmay kindly be granted in nmy favour
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Bai jnath \026 Ti kkari \026 Panchrukhi \026 6RT.
This route was notified, but not issued to any one.

Yours faithfully,
Sd/ -
(Raj i nder Rana)
Tehsil Baijnath, District Kangara"

4. The said letter was addressed on the |letter head of Mandal Congress
Conmittee, Rajgir Panchukhi, H machal Pradesh. Respondent No. 4
described hinself to be the President thereof. The said letter was received

in the official residence of the Chief Mnister. The Chief Mnister’s office
by a letter dated 9th March; 2004 addressed to the Conm ssioner (Transport),
H machal Pradesh, respondent No.5, directed :-

" It has been approved that permt may be
sanctioned in favour of Shri Rajender Rana, VOP
Rakkar, Tehsil Baijnath Tikri, Panchrukhi-G RT route.
A copy of hi's application is enclosed.

Conmi ssi oner Transport, H P. i's requested to
pl ease take further action accordingly and send
conpliance report to this office.

Sd/ -
Addi tional Secretary to
Dt. 9.3.2004 Chief Mnister, HP"

5. The Director Transport-Respondent No.2 herein, in turn

conmuni cated the said order to the Regional Transport Oficer by his letter
dated 16th March, 2004 asking himto place the said proposal in the next
neeting of the Regional Transport Authority after obtaining an application
fromthe applicant in the prescribed format. It furthernore appears that the
Chief Mnister’s Ofice again on 9th June, 2004 issued another letter to the
second respondent indicating approval for grant of a route permt in favour
of the 4th respondent. Respondent No.2 was requested to take action as per
observations of the Hon'ble Chief Mmnister.

6. I ndi sputably a nmeeting of the Authority was held on 3rd July, 2004 but
no deci sion was taken on the applications filed by the appellants, although
the same were made prior intinme to that of the one filed by the respondent
No. 4, who had approached the Chief Mnister. A Stage Carriage Permt was
granted in favour of the fourth respondent for the said route.

7. Aggrieved, a wit petition was filed by the appellants before the

H machal Pradesh Hi gh Court which was marked as CWP No. 1217 of

2004. While issuing notice in the said wit petition, operation of the permt
granted in favour of the fourth respondent was directed to be stayed by the
H gh Court.

8. In their counter-affidavit, the State of H machal Pradesh, Director
(Transport), Regional Transport Authority and Comm ssioner (Transport)

inter alia contended that the routes applied for by the appellants and that of
respondent No.4 are different and the permt was granted in his favour

purely on nerit. A rejoinder thereto was filed by the appellants stating that
the permit was being granted only on the instructions of the higher
authorities and not in accordance with | aw.

9. By reason of the inpugned judgrment the Division Bench of the High
Court dismssed the wit petition of the appellants, stating :-

" It is the admitted case of the parties that the route
in respect (of) which permt has been granted to
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respondent No.4 is different fromthe routes in respect of
whi ch applications have been nade by the wit

petitioners. Therefore, in our considered viewthe wit
petitioners can have no grievance agai nst respondent

No. 4.

Now the Directorate of Transport, Shima, vide
conmuni cat on dated 4th January, 2005 (annexure R-1)
with a viewto inplenenting the provision of Section
68(3)(ca) of the Mtor Vehicles Act has conveyed the
decision of the State Governnent to all the Regiona
Transport O ficers that all the applications pending with
the Regional Transport Authority for grant of route
permt, except those which are in respect of 100%
exclusively rural routes or 109 notified routes, are to be
deenmed to have been rejected.  In view of the issuance of
this comunication by the Directorate of Transport,
Shima, we direct respondent No.3, i.e.. Regiona
Transport 'Aut hority, Dharanmshala Through its Secretary,
to considerthe pending applications of the wit
petitioners for grant of permts, if those applications or
any of thempertain to route(s) which are 100%
exclusively rural route(s) or which are anong 109
notified routes within a period of six weeks fromtoday.
Wth these directions, the wit petition is disposed of."

10. Noti ce was i ssued by this Court on 30th January, 2006 confined only
to the question as to whether the application for grant of permt filed under
the Motor Vehicles Act can be filed before any authority other than the one
prescribed thereunder

11. M. Ravi Bakshi, |earned counsel appearing on behalf of the
appel l ants urged that the H gh Court committed manifest error in refusing to
apply the legal principles involved in the matter inasnuch as under no

ci rcunst ances, applications for grant of permt could be filed before the
Chief Mnister or any other authority or processed by them other than those
specified in the Act.

12. M. J.S. Aattri, |learned counsel appearing on behalf of the State and
Dr. R P. Sharma, |earned counsel appearing on behalf of respondent No. 4,

on the other hand, urged that the permt was granted having regard to the
need of the public and not under the direction of the Chief Mnister. Even
otherwise it was urged that the State has the requisite jurisdiction to issue
i nstructions laying dowm the policy for grant of permts.

13. The Motor Vehicles Act, 1988 was enacted to consolidate and anend

the lawrelating to notor vehicles. Wile enacting the Act the Parliament
inter alia took into account changes in the road transport technol ogy, pattern
of passenger and freight novenents, devel opnent of the road network in the
country and particularly the inproved techniques in-the notor vehicles
managemnent .

The Parlianent also took into consideration the reports of various

Conmittees and the W rking G oups appointed for the said purpose

14. Section 2(41) of the Act defines "permt" to nean a permt issued by
a State or Regional Transport Authority or any authority prescribed in this
behal f under the Act authorizing the use of a nmotor vehicle as a transport
vehicle. "Transport vehicle" has been defined in Section 2(47) to mean a
public service vehicle, a goods carriage, an educational institution bus or a
private service vehicle.

15. Chapter V of the Act provides for control of transport vehicles.
Section 66 provides for necessity for pernits in terms whereof a statutory
enmbargo has been placed to the effect that no owner of a notor vehicle shal
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use or permt the use thereof as a transport vehicle, save in accordance with
the conditions of a permt granted or countersigned by a Regional or State
Transport Authority or any prescribed authority

16. Section 67 of the Act enpowers the State Government to control road
transport having regard to the factors enunerated therein. Section 68
provides for constitution of the State Transport Authority. An application
for grant of Stage Carriage Permt, as envisaged under Section 69 of the Act,
isto be filed in terns of Section 70 thereof, detailing the particulars
specified therein. Section 71 provides for the procedures to be foll owed by
the Regional Transport Authority in considering application for stage
carriage permt. Section 72 enpowers the Regional Transport Authority to
grant stage carriage permt in respect of any route or the area specified in the
application. The other provisions contained in the said Chapter provide for
the node and nmanner for-dealing with the applications for grant of other
types of permts.

17. The Act i's a self contained Code. Al the authorities nmentioned
therein are statutory authorities.. They are bound by the provisions of the
Act. They nust act within the four corners thereof. The State, although

have a general control but such control nust be exercised strictly in terms of
Article 162 of the Constitution of India. Having regard to the nature and the
manner of the control “specified therein, it my |lay down a policy. Statutory
authorities are bound to-act in terms thereof, but per se the sane does not
aut horize any Mnister including the Chief Mnister to Act in derogation of
the statutory provisions. Constitution of I'ndia does not envisage functioning
of the Governnent through the Chief Mnister alone. |t speaks of Council of

M ni sters. The duties or functions of the Council of Mnisters are ordinarily
governed by the provisions contained in the Rul es of Business framed under
Article 166 of the Constitution of India. Al governnental orders nust

conply with the requirenents of a statute as also the constitutiona
provisions. Qur Constitution envisages-a rule of law and not rule of nen. It
recogni zes that, how so ever high one may be, he is under |aw and the
Constitution. Al the constitutional functionaries must, therefore, function
within the constitutional |imts:

18. Apart fromthe fact that nothing has been placed on record to show

that the Chief Mnister in his capacity even as a Menber of the Cabi net was
authorized to deal with the matter of transport in his official capacity, he had
even ot herwi se absolutely no business to interfere with the functioning of the
Regi onal Transport Authority. Regional Transport Authority being a

statutory body is bound to act strictly interns of the provisions thereof. It
cannot act in derogation of the powers conferred uponit. VWile acting as a
statutory authority it nust act having regard to the procedures laid down in

the Act. It cannot bye-pass or ignhore the sane.

19. Factual matrix, as indicated hereinbefore, clearly goes to show that the
fourth respondent filed the application before the Chief Mnister

st rai ght away. Ofice of the Chief Mnister commnicated the order of the

Chief Mnister, not once but twice. Respondent No.2 acted thereupon. It

advi sed the Regional Transport Authority to proceed, after obtaining a

proper application fromrespondent No.4 in that behalf. This itself goes to
show that prior thereto no proper application was filed before the Regiona
Transport Authority. Such an interference on the part of any authority upon
whom t he Act does not confer any jurisdiction, is wholly unwarranted in

law. It violates the constitutional schene. It interferes with the independent
functioning of a quasi judicial authority. A permt, if granted, confers a

val uable right. An applicant must earn the samne.

In D. Nataraja Miudaliar vs. The State Transport Authority, Mdras :
AR 1979 SC 114 = (1978) 4 SCC 290 this Court held :
"9. The Authority must, remenber that a permt hol der
has an ordinary right of renewal unless it is shown that
out wei ghi ng reasons of public interest lead to a contrary
result. Permits are not bounty but right, restricted
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reasonably by the Mdtor Vehicles Act."

The application of the respondent No.4, therefore, was to be
entertained alongwith other simlarly situated persons.

20. In the matter of grant of permt to individual applicant, the State has
no say. The Chief Mnister or any authority, other than the statutory
authority, therefore, could not entertain an application for grant of permt nor
could issue any order thereupon. Even any authority under the Act,

i ncludi ng the appellate authority cannot issue any direction, except when the
matter comes up before it under the statute.

21. I n Comm ssioner of Police vs. CGordhandas Bhanji : AIR 1952 SC
16, this Court held :-

" It is clear to us froma perusal of these rules that
the only person vested with authority to grant or refuse a
license for the erection of a building to be used for

pur poses of public anusenent is the Commi ssioner of

Police. It is also clear that under Rule 250 he has been
vested with the absolute discretion at any tine to cance

or suspend any |icense which has been granted under the
rules. But the power to do so is vested in himand not in
the State CGovernnent and can only be exercised by him

at his discretion./ No other person or authority can do it."

22. Yet again iin Mhinder Singh G111 and anot her vs. The Chief
El ecti on Comm ssi oner, New Del hi -and others : AI'R 1978 SC 851 = (1978)
1 SCC 405

"8. The second equally relevant matter is that when a
statutory functionary nakes an order based on certain
grounds, its validity nust be judged by the reasons so
nmentioned and cannot be suppl emented by fresh reasons

in the shape of affidavit or otherw se. O herw se, an order
bad in the beginning my, by the time it comes to court

on account of a challenge, get validated by additiona
grounds | ater brought out. W nay here draw attention to
the observations of Bose, J. in Gordhandas Bhanj i

"Public orders, publicly nade, in exercise of a

statutory authority cannot be construed in the |ight

of expl anations subsequently given by the officer

maki ng the order of what he neant, or of what was

in his mnd, or what he intended to do. Public

orders nade by public authorities are neant-to

have public effect and are intended to affect the

actings and conduct of those to whomthey are

addressed and nmust be construed objectively w th

reference to the | anguage used in the order itself."

Orders are not like old wine beconing better as they
grow ol der."

23. It is not a case where the statutory authority was hearing a grievance
fromthe public that buses are not plying in a particular route as a result
whereof the villagers were suffering.

24. Respondent No. 4 appears to be the owner of a fleet of buses. He had

a political connection. Such political connection encouraged himto file an
application for grant of permt before the Chief Mnister directly. The Chi ef
M ni ster could not have entertained the same nor usurp the function of the

Regi onal Transport Authority.

25. Similarly, the respondent No.2 committed a serious illegality in
forwarding the same to the respondent No.3 with the purported
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recommrendati ons of the Chief Mnister.

26. We also fail to understand as to how an i ndependent quasi judicial
body, like the respondent No.3, could affirman affidavit together with the
State. Its duty before the High Court, in response to the rule issued by it,
was to place the facts as borne out fromthe records. It was not supposed to
take any stand one way or the other. It had no business to defend the State
or the Chief Mnister.

27. For the reasons aforenentioned, the appeal is allowed with costs. The
i mpugned judgnent is set aside. As a limted notice was issued, we need not
pass any consequential order which is within the real mof the Regional
Transport Authority.

28. We i npose a cost of Rupees one | akh upon the State which may be
paid to the National Legal Services Authority. The said amount may be
deposited within aperiod of four weeks failing which it will be open to the

Nati onal Legal Services Authority to realize the same with interest @12 %
per annum




