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ACT:

Crimnal Trial-Speciial Judicial Magi strates-Notification
constituting and conferring powers on-Change I'n venue of
trial and appeal -1f discrimnatory-Notification dated Decem
ber 29, 1961, of Bonbay Governnent-Code of Crinminal Proce-
dure, 1898 (Act V of 1898), s. 14-Bonbay Separation of Judi-
cial and Executive Functions Act, 1951 (Bom 23 of ' 1951)-
Constitution of India, Art. 14.

HEADNOTE:

Section 14 of the Code of Crimnal Procedure, as anmended by
Bonbay Act 23 of 1951, enpowered the State CGovernnent to
appoint a qualified person as a special Mgistrate and to
conf er upon him powers conferrable upon a judicia

Magi strate in respect of a particular case or a particular
class or classes of cases or in regard to cases generally in
any local area. By a notification dated Decenber 29, 1961

the Governnent appointed M. Gto be a Special Judicia

Magi strate for the area conprising Geater Bonmbay and
Ratnagiri District and conferred upon himall the powers of
a Presidency Mgistrate in respect of the trial of the
Deogad Gold Seizure case. The petitioners, who are accused
in the case, nmoved the Suprenme Court for a -wit of
certiorari for quashing the notification on the ground that
the notification and the anended s.14 infringed Art. 14 of’
the Constitution.

Hel d, that the anended s. 14 does not offend Art. 14 and is
val i d. There is substantially no difference between the
powers conferrabl e by the unnended and by the anended s. 14.
M K. CGopalan v. State of Madhya Pradesh, [1955] 1 S.C. R
168, relied on.

Held, further that the notification constituting a Specia

Magi strate for the trial of the petitioners was not
di scrimnatory. Amended s. 14 contenplates both a case
whi ch is pending and one which may be instituted after the
date of the constitution of the Special Magistrate. The
constitution of a Special WMagistrate does not anmount
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directly or indirectly to a transfer of any
574

case. The fact that M. G nmay hold the trial at Bonbay and
not at Deogad while other simlarly situated would be tried
at Deogod may result in inconvenience to the petitioners but
this could not sustain the plea of discrimnation. The
charge against the petitioners is in respect of conspiracy
at Bonbay, Deogad and ot her places and the petitioners could
have been lawfully tried at Bonbay. The notification
constituted a Special Mgistrate and conferred jurisdiction
on him both over the place where the petitioners are alleged
to have conspired and the place where the offences are
al l eged to have been actually commtted. It did not anount
to discrimnation that fromthe judgment of the Specia
Magi strate an appeal would lie to the H gh Court while if
the petitioners were tried by a Magistrate at Deogad, an
appeal would lie to the Sessions judge and then a revision
would 1lie to the Hgh Court. The difference of the venue
results fromthe nature of the jurisdiction exercised by the
Magi strate trying the case and not from any unequal dealing
by the notification

JUDGVENT:

ORIG NAL JURI SDICTION: Wit PEtitioN No. 65 of 1962.
Petition under Art. 32 of the CoNstitution of India for the
enf orcenent of Fundanental Rights.
A S. R Chari, R K Garg avid K R Chaudhri, for the
petitioners.

N. S. Bindra and R H. Dhebat, for the respondents.

1962. Cctober 11. The judgnent of the Court was delivered
by

SHAH, J. - Being in possession -of evidence that t he
petitioners and others were concerned in the conm ssion of
of f ences of conspiracy to snmuggle gold from  foreign
countries into thE port of Deogad in the District of
Ratnagiri, contrary to the provisions of the Sea Custons Act
and the Forei en Exchange Regul ation Act, P. N.- - Kal yankar
Sub- I nspector.of Custons and Central Excise, —arrested the
petitioners and produced them before the judicial Magistrate
F d ass,
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Deogad. On Decenber 29, 1961, the Governnent of Mharashtra
promulgated a notification in exercise of the power s
conferred by s. 14 of the Code of Crininal Procedure, 1898
(as anmended by Bombay Act XXl Il of 1951 in its _application
to the State of Maharashtra) appointing M. V. M Gehani to
be a Special judicial Mugistrate having jurisdiction  over
the area conprising Geater Bonbay and Ratnagiri District,
and conferred upon himall the powers of a Presidency
Magi strate in respect of the trial in the case involving the
sei zure of approximately 49,990 tolas of foreign gold and
known as the "Deogad Gol d Seizure Case.’

On January 10, 1962, the CGovernnent of W©Maharashtra gave
consent in witing as required by s. 196-A sub-section (2)
of the Code of Crimnal Procedure to the institution of
crimnal proceedings against the petitioners and eight
others for offences punishable "under s. 120B of the Indian
Penal Code, 1860 read with s. 167(81) of the Sea Custons
Act, 1878 (as anmended) and s. 120B of the Indian Penal Code
read with s. 167(81) of the Sea Custons Act, 1878 (as
anmended) and s. 8(1) of the Foreign Exchange Regul ati on Act.
1947 (as anended) and s. 120B of the Indian Penal Code read
s. 8(1) with and s. 23 of the Foreign Exchange Regulation
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Act, 1947 (as anmended)". Thereafter H R Jokhi, Assistant
Col  ector of Custons & Central Excise, Marine & Prevention
Di vision, Collectorate of Central Excise Bonbay instituted a
conplaint in the Court of the Special Magistrate appointed
under the Notification dated Decenber 29, 1961, against 16
persons (including the petitioners) alleging that they were
parties to a conspiracy at Bonbay, janjira, Dabhol and
Deogad (the latter three places being in the District of
Ratnagiri) and other places to snuggle large quantities of
gold into India, with a viewto evade or attenpt to evade
payment of duty thereon and to evade or attenpt to evade the
prohi bition and
576
restrictions in force relating thereto during the period
from about October 1959 to the end of April 1961. or
thereabout in breach of the provisions of the Sea Custons
Act, 1878 and the Forei gn Exchange Regul ati on Act, 1947, and
that the said persons had in pursuance of the "conspiracy
and with continuing purpose and design" in or about the
nonth of ‘April 1961 acquired or were concerned in inporting
and acquiring possession, contrary to the Sea Custons Act
and the Foreign Exchange Regul ation Act, gold totalling
49, 990 tol as valued at- over Rs. 70, 00, 000/ -. The
petitioners applied to the Special Mgistrate that they be
tried at Deogad or at Ratangiri the headquarters of the
District, for they were pernmanent residents of Deogad
carrying on their respective occupations at Deogad, that
they had already nmade their individual arrangements for
their defence at 'Deogad and that it would be just and
convenient that their trial~ should take place in the
District of Ratnagiri. The Magistrate rejected their appli-
cation. The petitioners then noved the H gh Court of
judicature at Bonbay praying for an order that the case
against the petitioners be transferredfor trial 'to the
court of sone judicial Mgistrate at Deogad or at Ratnagiri
conpetent to try the case : in the alternatiyve the
petitioners prayed that the Special Mugistrate M. Gehani be
directed to try the said case either at Deogad or at
Ratnagiri at which place all 'facilities’ were  available.
The High Court dismissed their application. The petitioners
then noved this Court under Art. 32 of the Constitution for
a wit of certiorari or other appropriate wit or direction
gquashing the Notification dated Decenmber 29, 1961., issued
by the Governnent of Maharashtra or in the alternative
declaring s. 14 of the Code of Criminal Procedure as anended
by the Bonmbay Act 23 of 1951 ultra vires and void and for an
order that the case be heard at Deogad or at  Ratnagiri in
the State of Miharashtra by any Magistrate conpetent to
enquire into or try the case. By this petition
577
the petitioners subnitted that s. 14 of the Code of Crimna
Procedure as anmended by the Bonbay Legi slature by Act 23 of
1951 and the Notification dated Decenber 29, 1961, issued by
the Governnent of Mharashtra appointing M. Gehani as
Special judicial Magistrate and investing him with the
powers of a Presidency Magistrate, infringed Art. 14 of the
Constitution.
Sub-section (1) of s. 14 of the Code as amended, in so far
as it is material, provides
"14. Special Magistrates.- The State
Government nmay in consultation with the High
Court, confer upon any person who holds or has
held any judicial post under the Union or a
State, or possesses such other qualifications
as may, in consultation with the Hi gh Court,
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be specified in this behalf by the State
CGovernment by notification in the Oficia
Gazette, all or any of the powers conferred or
conferrable by or wunder this Code on a
judicial Magistrate in respect to particular
cases or to a particular class or classes of
cases, or in regard to cases generally in any
| ocal area."
By s. 6-A which was al so added by Bombay Act 23 of 1951 in
the Code, constitution of different classes of ,Judicia
Magi strates was provi ded, and under that head were included
Presi dency Magistrates. The State CGovernnent was, under the
amended Code, conpetent  to appoint a person wth the
requisite qualifications a Special Mgistrate and to confer
upon himthe powers conferred or conferrable under the Code
on a judicial Mugistrate in respect of a particular case or
a particular class or classes of cases or in regard to cases
generally in any local area. ' Section 14 of the Code of
Crimnal Procedure as originally enacted prohibited the
578
appoi nt nent _of ‘a Special Mgistrate to function in any |oca
area within the Presidency towns, but that linmtation wupon
the power of the State CGovernnent has, by the anendment made
by Bombay Act 23 of 1951, been renoved, and it is now open
to the Governnment of ‘Maharashtra to constitute a Specia
judicial Magistrate with power to function iin any | ocal area

i ncluding Greater Bonbay. The expression ,local area
i ncludes any part of '‘a State, and it may cover nore than one
District. The CGovernnent of Maharashtra therefore could
appoint M. Gehani a Special,” judicial Mugistrate, having

jurisdiction over Geater Bonbay and the District of
Ratnagiri and could confer wupon him the powers of a
Presidency Magistrate in respect of the trial of the case
known as the Deogad Cold Sei zure Case.
In M K Gopalan v. The state of Madhya Pradesh the validity
of s. 14 of the Code of Crimnal Procedure 1898 (V of 1898.)
was challenged on the plea that it was void because it
infringed the fundanental right of equality before the |aw
guaranteed by Art. 14 of the Constitution. This Court held
that a law vesting discretion in an authority to appoint a
Special Magistrate under s. 14 of the Code of Crimna
Procedure to try cases entirely under the normal Procedure
cannot be regarded as discrimnatory and is not hit by Art-.
14 of the Constitution. There is substantially no
di fference between the powers conferrable by s. 14 of the
Code as originally enacted and s. 14 as anended by Bonbay
Act 23 of 1951. Apart fromcertain procedural matters such
as consultation with the Hi gh Court before entrustment of
the said powers, the only difference nade by the Bonbay Act
is that a Special Magistrate may be appointed even in
respect of a Presidency town. Section 14 contenplates that
a Special 'Magistrate may be entrusted with powers which are
conferrable by or under the Code on a judicial Magistrate.
A Presidency Magi strate being a Judicial Mgistrate under
(1) [1955] 1 S. C R 168.

579
S. 6-A as added by the Bonbay Legislature, power s
conferrable on a Presidency Magistrate my lawfully be
conferred upon a Special judicial Mgistrate who has been
appointed for the Presidency towmn wth or wthout any
additional locality. Section 20 of the Code of Crimnal
Procedure provides that every Presidency Magistrate shal
exercise jurisdiction in all places within the presidency-
town for which he is appointed, and within the limts of the
port of such town and of any navigable river or channe
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| eading thereto, as such limts are defined under the |aw
for the time being in force for the regulation of ports and
port-dues. There is, however, nothing in this section which
detracts fromthe authority which may be exercised by the
State Government under s. 14 to appoint a Special judicia

Magi strate in respect of a Presidency Town nor is there any
prohi bition against the investiture of powers of a
Presi dency Magistrate upon such Magistrate in respect of a
locality outside the Presidency town so long as he has
jurisdiction also over a Presidency Town. On the principle
of M K GCopalan’s case (1), s. 14 of the Code of Crimna

Procedure, as anended, cannot be regarded as infringing Art.

14 of the Constitution.

Validity of the Notification issued by the Governnent of
Maharashtra directing the ‘trial by M. Gehani who had
jurisdiction both over the Geater Bonbay area and the
District of Ratnagiri may now be considered. Relying upon
the judgment of this Court in Bidi Supply Conpany v. The
Union of  India (2), it was submitted that the inpugned
Notification was unauthorised. That was a case where an
assessee ~who was ordinarily -assessed to income-tax by
Oficers within the town of Calcutta was inforned by letter
dated January 25, 1955, in pursuance of s. 5 (7-A) of the
I ncome-tax Act, 1922 (Xl of 1922) as anended by Act XL of
1940 the assessnent records of the assessee were transferred
fromthe Incone-tax Officer, Calcutta to the |Incone-

(1) [1955] 1 S. C R 168.

(2) [1956] S. C R 267.
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tax O ficer, Special Circle, Ranchi in the State of Bihar
and that he do correspond in future regarding the assessnent
proceedings with that Incone-tax officer. The assessee had
recei ved no previous notice of the intention of the |ncone-
tax authorities to transfer the assessment proceedi ngs. from
Cal cutta to Ranchi, nor had he any opportunity to nake any
representation against the said decision. The assessee
chall enged by a petition to this Court the validity of the
order of transfer contending that it violated the / equa

protection clause of the Constitution. Section 64 of the
I nconme-tax Act provides for the normal place of assessnent
of assesses. By subsection (1) it provides that ~where _an
assessee carries on a business, profession-or vocation at
any place, he shall be assessed by the Incone-tax Officer of
the area in which that place is situate, or, where the
busi ness, profession or vocation is carried on in nore
pl aces than one, by the Inconme-tax Oficer of tilearea in
which the principal place of his business, profession or

vocation is situate. 1In all other cases, in assessee shal
be assessed by the Inconme-tax O ficer of the area in - which
he resides. By subsection (5) of s. 64 it is provided,

inter alia, that the provisions of sub-s. (1) and (2) ' shal

not apply where by any direction given or any distribution
or allocation of work made by the Comm ssioner of |ncone-tax
under sub-s. (5) of section 5, or in consequence of —any
transfer made under sub-s. (7A) of s. 5, a particular
Income-tax O ficer has been charged with the function of
assessing that assessee. This Court held in the Bidi supply
Conpany’s case (1) that sub-s. 5 (7A) of s. 5 as it stood at
the material tine contenplated transfer of a pending case

for a particular year. It was observed that "the provision
that such a transfer nay be made "at any stage of the
pr oceedi ngs’ obvi ously postul ates proceedings actual ly

pending, and ’'stage’ refers to a point in between the
comencenment and the termination of those proceedings.
Further the provision that such transfer shall not render
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necessary
(1) [1956] S. C R 267.
581

the reissue of notice already issued by the Income-tax
Oficer from whomthe case is transferred quite clearly
i ndicates that the transfer contenplated by the sub-section
is the transfer of a particular case actually pending before
an incone-tax Officer of one place to the Incone-tax O ficer
of another place." The decision of the Court turned on the
meaning of the word 'case’ used in sub-s. 5(7A) as enacted
by the Incone-tax Act Amendnment Act, 1940 and this Court
hel d that the expression ’case’ meant an assessnent case of
a particular year. After this decision the Legislature
i ntervened and by the |Incone-tax Anendrment Act 26 of 1956 it
added an expl anation that the word 'case’ in relation to any
person whose nane is specified in the order of transfer
means all proceedi ngs under the Incone-tax Act in respect of
any year which may be pending on the date of the transfer,
and includes  all proceedings under this Act which may be
conmmenced after the date of the transfer in respect of any
year. The principle of the case in Bidi Supply Conmpany (1)
has no relevance in considering the wvalidity of the
Notification issued ~under's. 14 of the Code of Crinina
Procedure as amended by the Bombay Act 23 of 1951. The
assessee in the Bidi Supply Conpany’s case (1) obtained the
benefit of a lacuna in the provisions of the Indian |ncone-
tax Act, there being apart froma provision for transfer of
a pending case, 'no general power to transfer future
assessment proceedings. A Notification Under s. 14 of the
Code of Crimnal Procedure is an order -constituting a
Special Magistrate with jurisdiction over a certain |oca
area and with powers which are nornally exercisable by a

Judi ci al Magi strate. The constitution  of a | Specia
Magi strate does not ampunt either directly or indirectly to
a transfer of any ’'case': nor are there any such

consi derations present in that order as were pointed out by
this Court in the Bidi Supply Conpany’s case (1) relating to
the neaning of the word "case' used in the Income-tax Act,
as woul d conpel us to

(1) [1956] S. CR 267.
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hold that a "case’ within the meaning of s 14 neans a
pending case only. Under s. 14 the State Governnent is
conpetent to appoint a special Judicial Mgistrate in
respect of 'any particular case or a particular class or
classes of <cases or in regard to cases generally in any
| ocal area’. The words used in s. 14 rmust mean a case which
is either pending or which may be instituted after the date
of the constitution of the Special Mgistrate.

It was then submitted that the Notification appointing a
Special Magistrate, for trial of the intended “conplaint
agai nst the petitioners, having regard to the circunstances
of this case, and conferring upon him the powers ‘of a
Presi dency Magi strate operated discrimnatively against the
petitioners, for, it was said, other persons sinmlarly
situated as the petitioners were ordinarily liable to be
tried by the Mugistrate within whose jurisdiction the
offence was alleged to be conmmitted, and could not be
required to go to a distance of nore than three hundred
mles fromtheir normal place of residence to defend them
sel ves. It was urged that M. Gehani being a Presidency
Magi strate for the trial of the case against the petitioners
and others he would be sitting in Bonbay where he nornmally
functions, and it would result in great inconvenience to the
petitioners to be called upon to attend the sittings of the
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Court in Bormbay specially when there are Magi strates avail a-
ble in Deogad who are conpetent to hear and decide the case
agai nst the petitioners. By the Notification M. Gehani has
been invested with the powers over Geater Bonbay and
Ratnagiri District. His jurisdiction therefore extends over
the whole of the G eater Bonbay area and the District of
Ratnagiri . There is no provision in the Code of Crimnal
Procedure which enjoins upon a Magistrate the duty to hold
his sitting in any particular place. Under s. 9(2) of the
Code of Criminal Procedure the State Governnent is required
to direct at what place or

583
places the Court of Session shall ordinarily hold its
sitting, but if, in any particular case, the Court of

Session is of opinionthat it will tend to the genera

conveni ence of the parties-and wi tnesses to hold its sitting
at any other placein the sessions division, it may with the
consent of the prosecution and the accused, sit at that
pl ace for 'the disposal of the case or the exam nation of any
witness or w tnesses therein.. There is, however, no sinilar
provision _in respect of  the sittings to be held by
Magi st r at es. The Special judicial Magistrate M. Cehani
having the power thereforeto sit at any place within his
| ocal area as defined by the ternms of his appointnent, this
Court cannot speculate as to what place M. GCehani will
function in the exercise of his jurisdiction. The question
is one for his discretion. It may be renenbered that the
petitioners had nmoved the Hi gh Court of Bonbay asking for
the transfer of the case fromthe Court of M. Gehani to any
Magi strate functioning in the District of Ratnagiri, because
of the alleged ground of inconveni ence, and that application

was rejected by the Hgh Court. It cannot be now urge by
the petitioners that the trial at Bombay is inconvenient to
them and may prejudice a fair trial. It is true that ' under

t he Code of Criminal Procedure "every offence shal
ordinarily be enquired into and tried by a Magistrate of the
local area in whose jurisdiction(it was comitted” 'but the
charge in this case against the accused is in respect of a
conspiracy at Bonbay, Deogad, Dabhol, janjira and  other
pl aces to comit offences under the Sea Custons Act and the
Forei gn Exchange Regul ation Act and also of commission .in
pursuance of the conspiracy of substantive offences under
those Acts. It is the prosecution case that inportation of
gold contrary to |aw took place in the area of Deogad port
wher eas the offenders conspired at di fferent pl aces
i ncluding Bonbay. By designating a Special Mgistrate who
would have jurisdiction both over the place where the
of fenders are alleged to have conspired and the place where
of fences were

584

actually commtted, the State has taken care to see that the
trial of the case is held by a Mgistrate who has

territorial jurisdiction in both areas. It is not
suggested that the Notification was issued for any wulterior
pur pose. The State has having regard to the specia

circunstances constituted a Special Magistrate, as it was
entitled to, and the Notification does and even suggest the
pl ace where the Magistrate is to hold his sittings. The
ground of inconvenience in support of the pl ea of
di scrimnation cannot therefore be sustained.

It is urged that against the order of conviction which my
be passed by M. Gehani whole is invested with the powers of
a Presidency Magistrate an appeal would lie only to the Hi gh
Court whereas if the case were tried before a Magistrate of
Ratnagiri District an appeal would lie to the Court of
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Session and a further revision application to the High
Court. This it was pointed out mde a substantia
di fference of procedure between persons simlarly situated.
It is true that if the conplaint was filed in the Court of
Magi strate having jurisdiction over Deogad alone, as it
could lawfully be filed, an appeal would, against an order
of conviction, lie to the Court of Session, Ratnagiri and an
application in the exercise of revisional jurisdiction to
the High Court fromthe order of the Court of Session. But
it is difficult to hold that this anmounts to any
di scrimnation. Apart fromthe fact that the trial by a
speci al Magi strate and an appeal directly to the Hi gh Court
agai nst the order of the Magistrate may be regarded nornmally
as nore advantageous to the accused persons, the distinction
bet ween Courts to whichthe appeal may lie arises out of the
constitution of the Special Mugistrate and not any specia
procedure evolved by the Notification. On the allegation
made in the conplaint, the conplainant could lawfully
institute proceedings in the Court of a Pr esi dency
Magi strate ~at Bombay or of any conpetent Magistrate in the
District of Ratnagiri.

585

Such Magi strates would by virtue of s. 182 of the Code of
Crimnal Procedure entertain the conplaint and appeals from
orders of conviction recorded by themwould lie to the High
Court, or the Court of Session, according as the Magistrate,
trying- the case was a Presidency Magistrate, or a judicia
Magi strate of the First Class. The difference of the venue
results fromthe nature of the jurisdiction exercised by the
Magi strate trying the case, and not from any unequal dealing
by t he’ executive constituting the Courts of the
Magi st r at es. It is because Powers - exercisable by a
Pr esi dency Magi strate are conferred upon the Speci a
Magi strate, as they may lawfully be conferred, that the
incidental right of appeal, which is prescribed, by the
statute is exercisable in the H gh Court and not 'in the
Court of Session. W do not think that there is any
di scrimnation practised by the Notification constituting a
Special Magistrate for the trial of the case against the
petitioners and ot hers.
The petition therefore fails and is dism ssed.

Petition di sm ssed.
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