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PETI TI ONER
STATE OF MADHYA PRADESH & CORS

Vs.

RESPONDENT:
MS MV. VYAVSAYA & CO

DATE OF JUDGVENT: 28/ 11/ 1996

BENCH
B. P. JEEVAN REDDY, SUHAS C. SEN

ACT:

HEADNOTE

JUDGVENT:
THE 28TH DAY OF NOVEMBER,” 1996
Present:
Hon’ bl e M. Justice B.P.Jeevan Reddy
Hon’ blle M. Justice Suhas C. Sen
Satish K Agnihotri, Adv. for the appellants.
JUDGMENT
The foll owi ng Judgnent of the Court was delivered
JUDGMENT
B. P. JEEVAN REDDY. J.

The several orders nmade by a learned Single Judge of
the Madhya Pradesh High Court in a wit petition, inpugned
herein, made in total disregard of the basic norns governing
the exercise of wit jurisdiction by the H gh Court,
disclose a disturbing state of affairs affecting public
finances. The facts stated herei nafter speak for thensel ves.

For the year 1995-96 [conmmencing on April 1, 1995 and
ending with June 30, 1996], public auctions were held for
grant of licences for country liquor as well as Indian made
foreign liquor [IML] in Madhya Pradesh, sonetine in the
nont hs of February-March, 1995. The respondent-firmwas the
hi ghest bidder in respect of Gnalior Township G oup No. 2,
conpri sing twel ve shops of country |iquor and seven shops of
IMFL, in a sumof Rs. 8.52 crores. Its bid was accepted. The
appel l ants say that according to the rules and the
conditions specified in the auction notification, any person
desiring to participate in the auction shall have'to pay an
amount equivalent to twenty percent of the amount | of the
licence fee of the preceding excise year. If his bid is
accepted, he has to deposit an ampunt equivalent to 1/6th of
the total bid in cash or by bank draft soon after the
auction, which anount shall be adjusted against the licence
fee payable for the last two nonths of the excise year. In
addition say, has to furnish a bank guarantee or a bank
draft or a banker’s cheque/order for an anbunt equal to
1/12th of the total bid anmount during the course of the
exci se year. The appellants say that the respondent-firm
deposited 1/9th of bid amount, i.e., Rs. 1,42,00,000/- and
took out the licences but failed to furnish the bank
guarantee to the extent of 1/12th of the bid anobunt as
required by rules/conditions of auction. The appellants say
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further that the respondent has also subsequently failed to
pay the nonthly rental for the nonth of May 1995. For the
aforesaid defaults, they say, notices were given proposing
cancel l ation of licence granted to it. Under this show cause
notice, the respondent was called upon to explain by May 19,
1995 why its licences should not be cancelled and the group
be re-auctioned. [These facts are taken fromthe counter-
affidavit filed by the District Excise Oficer in the Hi gh
Court.]

On May 17, 1995, the respondent filed Wit Petition
No. 711 of 1995 in the Madhya Pradesh Hi gh Court [Gwalior
Bench] conpl aining that though he has conplied with all the
auction and rules, the ‘authorities are not issuing the
permts and other fornms on account of which their shops are
facing closure. The respondent also conplained that while
not issuing the permits and other forms, the authorities are
proposing to cancel the wit petitioner’'s |icences, which
was characterised as unjust and illegal. It prayed for the
issuance of a wit "directing the respondents [State of
Madhya Priadesh and the Excise authorities] not to wi thhold
the permts and issue forms of the petitioner and to ensure
that the supply of [liquor is nmade to the petitioner as per
the terms and conditions of 'the licence". Interimrelief was
al so asked for in the same termns.

The writ petition came up before the Vacation Judge who

directed notice to the respondents in the wit petition. On
May 22, 1995, a learned Single Judge heard both the parties
and passed orders, directing the authorities, "not to re-
auction the ||iquor shops whichare subject-natter or Wit
Petition No. 602/1995 and Wit Petition No. 711/1995. The
requisite supply would also be nmade to the petitioner. The
petitioner in both the petitions, i.e.,” WP.No. 602 of 1995
and WP.No.711 of 1995 has given an undertaking 'to this
Court that all financial commitnents to which he my
ultimately be found |iable wuld be nmet by hinm'. [Enphasis
supplied]. This order was passed after noticing the case of
both the wit petitioner and  the authorities., It s
significant to notice the purport of the order: the
authorities were restrained from conducting a  reauction
they were also directed to nake the requisite supplies - al
on a mere 'undertaking’ of the firm [licencee] to pay
amounts which may ultimately be found payable:
The matters cane up before the | earned Single Judge again on
August 11, 1995. The order on this pay refers to two other
wit petitions filed by the respondent firm viz., Wit
Petition Nos. 955 of 1995 and Wit Petition Nos. 1060 of
1995. The last para of the order, which is the only materia
para, reads: "The |learned counsel for the petitioner. has
pointed out that in the letter dated 3rd of August, 1995
sone sale price has been nentioned. According to him such
course was nhever adopted earlier. It nmay be seen-that the
petitioner is not to deposit any anpunt now. As such, this
amount would also be dealt with at the time when the
judgrment is pronounced. So far as seized liquor is
concerned, if the petitioner deposits the requisite duty, it
would be entitled to have the same. This would be again
subject to the final decision.” Not only it was observed,
wi thout giving any reasons, that the licencee-firm"is not
to deposit any anobunt now', the authorities were directed to
rel ease the seized liquor on paynment of "duty’ alone. No
reference to nor any direction to the licencee to pay the
arrears of licence fee and other amounts due was made.

On August 25, 1995, the matter was taken up again in
the forenoon. It was ordered that the matter will be taken
up after lunch and that till then no further action be
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taken. After lunch, the | earned Judge noti ced the
contentions of the parties and posted the matter to August
28, 1995. Till then, it was directed that no further action
be taken. The matter appears to have been taken up again on
August 30, 1995. The second para of the order passed on that
day, which alone is relevant, reads: "The State is agreeable
to hand over 1/4th of the Iiquor which was taken possession
of on 22nd of August, 1995. The petitioner is permtted to
sell the sanme. This is, however, subject to the condition
that the entire sale proceeds of this liquor and al so other
sal es made on 30th of August, 1995 and 31st of August, 1995
are deposited with the State authorities”.

On Septenber 4, 1995, two different orders were passed.
The first order refers to an earlier order dated August 21
1995 whereunder the statement of the wit petitioner that he
woul d deposit a sum- of Rupees five |lakhs on Septenber 1,
1995 was recorded. The ~order says that the petitioner has
since deposited the said anmount \and then says. "the State is
agreeable to release the renmmining seized stock. This is,
however, 'subject ~to certain riders. These riders are that
the sales  be made at one or two shops only. The further
rider is that these sales have [to be] nade wunder the
supervi sion of the officials of Exci se Depart ment .
Accordingly, the Excise Department would rel ease the seized

stock and permt /the sale at two retail outlets. The
functionaries of the Excise Departnment would not interfere
with sale process. Wiatever sale amount s received, it

woul d be handed over 'to the office after obtaining that day.
The interim order passed on 25th ~of August, 1995 shal
continue". The second order -passed on that day di sposes of
Wit Petition No. 711 of 1995 as havi ng becone i nfructuous.
It reads:

"1. The prayer made in this

petition is nore or |ess rendered

i nfructuous. The grievance of the

petitioner was that permts are not

being issued to it even though the

requi site amount is being deposited

inthe treasury. The challans on

the basis of which supply of |iquor

was being cl ai nred stands exhaust ed.

The grievance of +the petitioner

does not survive.

2. This petition is disposed of

accordingly."

Though Wit Petition No. 711 of 1995 was di sposed of as
stated above on Septenber 4, 1995, the matter came up again
before the |earned Judge on Septenber 11, 1995. The | earned
Judge ordered, "..... Sone challans have been  placed on
record. The State will taken notice of the same and rel ease
the liquor. This is, however, subject to the condition that
the entire sale proceeds would be deposited with the State.

The State would be at liberty to supervise the source from
which the liquor is purchased and al so supervi se the shops
fromwhere liquor is to be sold. Seizure of this |iquor
woul d not be effected". The |earned Judge nade a further
curious direction to the following effect: "As there is a

constant dispute, Shri H D. GQupta, Advocate, is appointed as
Conmi ssioner. In future any grievance of this nature be
brought to his notice and he would act as conduit between
the State and the petitioner. The State woul d rel ease |iquor
on the sane terns as being done in the nmonth of April 1995"
The aforesaid Commi ssioner was to get a fee of Rs. 250/- for
every grievance on any single day.

The matter was again taken up on September 14, 1995.
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The | earned Judge refers to a statenent of the petitioner’s
counsel that the petitioner "would be depositing a sum of
Rs. one lac for the purpose of purchasing the |iquor" and
notes his request that he should be given back some anount
for re-investnent. The |earned Judge accordingly directed
that "the petitioner be given liquor on the day the challan
is filled up. 75% of the State proceeds woul d be deposited
with the State and 25% be kept by the contractor for
rei nvestnent."

On September 19, 1995, nmatter was taken up again. The
| earned Judge noticed the grievance of the State that the
petitioner is not depositing the licence fees and al so noted
the contention of the wit petitioner that is not doubt in
arrears but these arrears have nmounted only because of non-
supply of liquor form tinme to time. The | earned Judge al so
noted the grievance of the wit petitioner that its
enpl oyees were threatened with arrest also. On the basis of
the said representation and in view of the alleged constant
di sputes between the parties, the |earned Judge nade yet
anot her curious directionto the following effect: "The
petitioner to give requisite facts-and figures before the
comm ssion. The conmission to furnish its report by 25th
Sept enber 1995. The conmi ssion would consist of Shri R A
Roman and Shri H D CGupta, Advocates. They would be paid a
fee of Rs. 2500/- /each". The | earned Judge then referred to
the statement of the wit petitioner that it had deposited a

sum of Rs. 82,000/- and stated that on such deposit, |iquor
woul d be supplied at the rates at which supplies were made
in April, 1995. The learned Judge al so made certain further

directions with respect to part deposit of sale proceeds and
part release in favour of the wit petitioner

W nay nention that though we Called for the records
of the wit petition, the records sent tous do not contain
orders dated August 25, 1995, August 25, 1995, August 30,
1995, Septenber 4, 1995 [first order, as we have called it],
Sept enber 11, 1995, Septenber. 14, 1995 and Septenber 19,
1995. These orders have, of course, been supplied by the
State in the material paper book filed by it and are taken
fromthe said material paper book

The State has preferred the present ~Special Leave
Petition against t he aforesaid orders. Thi s court
entertained the sanme and passed an order on Decenber 8, 1995
staying the operation of the orders inpugned in the Specia
Leave Petition. The Court further directed that "the
respondent [wit petitioner] shall not be ~entitled to lift
any supplies wunless he pays up all the arrears due". It is
brought to our notice that pursuant to the said order, the
Conmi ssi oner of Excise has stopped all supplies of liquor to
the respondent fromthe date of receipt of a copy of the
order and that all the concerned shops were taken possession
of by the departnment on Decenber 12, 1995 and re-auctioned
on Decenber 23, 1995. It is further stated in the letter
dated 185th March, 1996 fromthe Excise Oficer, Gnalior to
the Deputy Conmi ssioner [Excise], Gaalior Division- a copy o
whi ch has been placed before us by the | earned counsel for
the State- appellant- that as on the date of re-auction, the
total amount due fromthe respondent-firmwas in sumof Rs.
2,88,54,431/-.

Though the respondent is served, it has neither
appeared nor is it represented by counsel. After hearing the
| earned counsel for the petitioner-State, we called upon the
Madhya Pradesh Hi gh Court [OGmalior Bench] to sent to this
Court the entire records of this wit petition [No. 711 of
1995] which have accordingly been sent. W have perused the
sane.
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Leave granted.

It has been repeatedly held by this Court that the
power of the high Court under Article 226 of the
Constitution is not akin to appellate power. It is a
supervi sory power. Wile exercising this power, the court
does not go into the nerits of the decision taken by the
authorities concerned but only ensures that the decision is
arrived at in accordance with the procedure prescribed by
law and in accordance with the principles of natural justice
wherever applicable. Further, where there are disputed
guestions of fact, the Hi gh Court does not normally go into
or adjudicate wupon the disputed questions of fact. Yet
anot her principle which has been repeatedly affirmed by this
Court is that a person who solenmmly enters into a contract
cannot be allowed to wiggle out of it by resorting to
Article 226 of the Constitution. This Court has al so
repeat edly enphasised the inadvisability of making interim
orders which have the effect of depriving the State [the
people of / the State] of the revenues legitimately due to
it. The court should not take upon itself the responsibility
of staying the recovery of anpunts  due to State unless a
clear case of illegality is nmade out and the bal ance of
convenience is duly considered. Oherwi se, the odium of
unlawful Iy depriving the State/the people of the noni es
lawful ly due to/ it/them would lie upon the court.
Particularly in the case of excise contracts, generally
speaking, it is well nigh inpossibleto recover any arrears
after the event. It is for this reason that the rules of al
the States insist upon adequate -deposits and securities
bef orehand to be adjusted towards the |ast nonths of the
year. These provisions and the spirit underlying them cannot
be ignored or violated. Now, in the case of this contract,
the |oss to the State is the ~whopping sum of Rs.
2,88,54,431/-. How much of this loss is attributable to the
i mpugned orders is difficult to assess but it can be said
with certainty that but for these orders, the State would
have conducted the re-auction in the nonth of WMy 1995
itself in which event the |loss to the State woul d have been
far less. The respondent-firmcarried on till Decenber, 1995
wi t hout properly and fully paying the anpbunts due under the
orders of the court. A very, very sad tale.

In Chief Constable of the North Wales Police v. Evans
[1983 (3) All. Eng. Reports 141], the House of Lords has
observed that "the purpose of judicial reviewis to ensure
that the individual receives fair treatnment, and ensure that
the individual receives fair treatnment, and not to ensure
that the authority, after according fair treatnment, reaches
on a matter which it is authorised or enjoined by lawto
decide for itself a conclusion which is correct in the eyes
of the court”. The principle has been referred to wth
approval in innumerable decisions of this Court. This
decision clearly sets out the limts of the supervisory
power under Article 226 of the Constitution and enphasi ses
that the jurisdiction under the said Article is nether
unlimted nor unrestrained, nuch | ess ungui ded.

A Constitution Bench of this Court held in Har Shankar
& Ors. v. The Deputy Exci se and Taxation Conmi ssioner & Os.
[1975 (1) S.C C 737] that "the wit jurisdiction of High
Courts under Article 226 of the Constitution is not intended
to facilitate avoi dance of obl i gations voluntarily
incurred". O course, where there is a statutory violation
interference would be pernissible evenin the case of a
contract but not where the relevant facts are disputed and
whi ch dispute calls for an el aborate enquiry which cannot be
conveniently done by the H gh Court in a wit petition
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A perusal of the orders extracted herei nabove show t hat
the learned Single Judge- it appears that alnost all the

orders are made by the sane | earned Judge [T.S. Doabia, J.]-
has not kept in view any of the norns governing the exercise
of wit jurisdiction of the H gh Court. The relevant facts
were seriously disputed before him each party alleging that
the other has violated the ternms and conditions of |icence
and the rules. The repeated interimorders passed permtting
the supply of liquor to the wit petitioner, sale of |iquor
by the wit petitioner under the supervision of the
authorities, partial deposits of the amunts wth the
authorities and rel ease of the bal ance of the ambunts of the
wit petitioner, appointnent of an advocate conm ssioner to
act as a "conduit" between the State and the wit
petitioner and appointing a . "com ssion" conprising of two
advocates to |ook into and decide the daily dispute arising
between the parties - _are all the outcone of a tota
di sregard of the norms governing the wit jurisdiction. W
are surpri'sed that such orders could ever have been passed
by the High Court- at any rate, without safeguarding the
interests of the State. The proper course for the High
Court was to brought to their notice that it involved
di sputed question of fact. It is equally relevant to notice
that in none of the orders nmentioned herei nabove has the
| earned Judge recorded any finding that the State or its
authorities have acted in contravention of the |law or that
they have failed to performany of their duties enjoined by
any of the relevant  statutory provisions. ‘Simlarly, no
finding is recorded that the licencee [respondent herein]
has done what all it had to do wunder the terns of the
contract and the |law Indeed, at one stage, the respondent-
firmadnmitted that it is in arrears of excise revenue but it
blamed it on the alleged wongful acts of the authorities.
Yet the |earned Judge went on supervising the case  on an
al nost day-to-day basis. This was certainly no part of the
High Court’s function. It has also resulted in substantia
| oss of revenue to the State- to the people.

For the above reasons, the appeals are allowed and the
orders inmpugned herein are set aside. The wit petition
No. 711 of 1995 is dismissed. The question then arises- what
shoul d happen to the huge arrears due fromthe respondent.
The order dated May 22, 1995 records an "undertaki ng" given
by the Ilicencee-firmto the High Court to the effect that
"all financial commitnents to which he may ultimately  be
found liable would be net by have been disnissed. His
i cences have been cancelled, re-auction conducted and | oss
due to the State - to the people - has been ascertained. The
H gh Court ought to enforce the undertaking now by
proceedi ng agai nst the respondent-firm [Ilicencee] and al
its partners. The violation of the undertaking, it needs to
be mentioned, amounts to contenpt of court. It is-the duty
of the court to try to repair the damage to the extent
possi ble. No one should be allowed to suffer on account of
the act(s) of the court. We, therefore, request the High
Court to initiate appropriate proceedings for enforcing the
"undert aki ng" aforesaid. Even otherwi se, the interimorders
passed are al ways subject to the final orders in the matter.
The interimorders can al ways be corrected or revised at the
final stage.

Since the respondent is not represented before us, we
are desisting frominposing penal costs which we would have
i nposed ot herwi se.




