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AYYANGAR, N. RAJAGOPALA

Cl TATI O\
1967 AR 688 1964 SCR (2) 599

ACT:

Arbitration-Bal ance of ~price of goods  supplied under a
cotract-Liability to pay adm tted-1nvocation of the arbitra-
tion clause in the contract to set off nmoney due Under a
different and independent contract-Wether per m ssi bl e-
Arbitration Act, 1940 (X of 1940), s. 34.

HEADNOTE:

The respondent supplied to the appellants goods of the val ue
of Rs. 1,06,670.89 nP. under a contract entered into by the
parties and received about Rs. 93,727/- as part paynent.
The appellant declined to pay the bal ance on the plea that
an anmpount of about Rs. 10,625/- was due to the appellant
under another contract between the parties. The respondent
thereupon filed a suit before the Senior Sub-ordinate Judge,
Del hi for realisation of the amount.. ' The appellant applied
under s. 34 of the Arbitration Act, 1940, for stay of (lie
suit alleging that a dispute had arisen between the parties
and there being an arbitration agreenent it could be invoked
by the appellant. The respondent submitted that there was
no di spute concerning the contract which was covered by any
valid arbitration clause and which attracted the application
of s. 34 of the Arbitration Act.
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The Subordinate judge held that before s. 34 could be
invoked the suit nust raise a dispute in respect of the
matter agreed to be referred to arbitration “and not
i ndependent of it and as no dispute was raised by the
appel l ant about its liability to pay the anount clainmed by
the respondent arising out of the contract and the only
di spute which was sought to be raised was in respect of the
l[iability of the respondent under another contract the suit
could not be stayed. An appeal against this order was
dismssed in limne by the High Court. The present appea
was by way of special |eave granted by this Court.

It was contended that the terns of the arbitrati on agreenent
included a dispute relating to a refusal to neet the
obligations arising under the contract even though the
refusal was not founded on any right arising under the terns
of the contract.

Held that for enforcement of the arbitration clause there
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nmust exi st a dispute; in the absence of dispute between the
parties to the arbitration agreenent there can be no
ref erence.

A plea that the appellant though liable to pay the anount
under the terns of the contract would not pay it because it
(disired to appropriate it towards another claim under
anot her independent contract cannot reasonably be regarded
as a dispute "under or in connection" with that contract
under which the liability sought to be enforced has arisen
Utam Chand Saligram v. Jewa Manooji, |.L.R 46 Cal,
Chundaunul | Jahaleria v. dive MIls Go., Ltd., I1.L. R
(1948) 2 Cal. 297 and Heyman v. Darwins Ltd., L.R [1942]
A. C. 356 distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : GCivil Appeal No. 609 of 1961
Appeal | by special leave fromthe judgnent and order dated
April 12, 1960 of the Punjab H gh Court (G rcuit Bench) at
Del hi in First- Appeal from Order No. 43-D of 1960.

N. S. Bindra and H. Dhebar, for the appellant.

G B. Pai, J.B. Dadachanji, O C. Mthur and Ravi nder Narain,
for the respondent
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1963. WMarch 27. The judgnent of the Court was delivered by
SHAHJ. -The Birla | Cotton Spinning and Weaving MIlIs Ltd.-
hereinafter called "the Conpany’ -supplied to the Union of
India goods of the value of Rs. 1,06,670.89 nP. under a
contract dated January 30, 1956 and received Rs. 93,727/- as
part paynment of the price. The Union declinedto pay the
bal ance of Rs. 12,943.89 nP. The Conpany then commenced
Suit No. 386 of 1958 in the Court of the Senior Subordinate
Judge, Delhi, against the Union of India for a decree for
Rs. 10,625/- and Rs. 2, 762.50 nP. as interest from October
12, 1956 till date of suit and interest pendente lite and
costs of the suit. The Conpany alleged that the Union had
wi t hhel d paynent of the bal ance of Rs. 12,943. 89 nP. on the
plea that an amount of Rs. 10, 625/- was due to the  Union
under another contract between the parties for ~a bulk
purchase order No. PBI/ 7028-705 dated Decenber 16, 1949.
The Company submitted that there was no such  contract ~ and
the dispute raised in that behalf by the Union had been
referred to the arbitration of the Officer on Special Duty,
Directorate General of Supplies and D sposals and  Shri
Rami was Agrawal a but had since been adjourned sine die by
the arbitrators.

The Union by petition dated May 19, 1959 applied under s. 34
of the Indian Arbitration Act for stay of the suit alleging
that a dispute had arisen between the parties and /'there
being an arbitrati on agreenent which could be invoked ' under
the circumstances and the Union being ready and willing to
do all things necessary for the proper conductof the
arbitration under cl. 21 contained-in form No. W5B133. The
Conpany resisted the petition contending that there was  no
di spute concerning the contract which was covered by any
valid subm ssion arbitration clause, and which attracted the
application
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of s. 34 of the Arbitration Act. The subordinate judge held
that before s. 34 could be invoked the suit nust raise a
dispute in respect of the matter agreed to be referred to
arbitration and not independent of it and as no dispute was
raised by the Union about its liability to pay the anount
clainmed by the Conpany arising under the contract and the
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only di spute which was sought to be raised was in respect of
the liability of the Conpany under another contract, the
suit could not be stayed. An appeal against the order
refusing to stay the suit was dismissed in linne by the
Hi gh Court of Punjab. Wth special |eave, the Union has
appeal ed to this Court.
The only contention raised in the appeal is that the terns
of the arbitration agreenent include a dispute relating to a
refusal to neet the obligations arising under the contract
even though the refusal was not founded on any right arising
under the terns of the contract. The arbitration agreenent
is contained in cl, 21, which is so far as it is nmateria
provi des :
"In the event of any question or dispute
ari sing under these conditions or any specia
condi tions of contract or in connection wth
this contract (except as to any natters the
deci si on of which\is specially provided for by
these conditions) the sane shall be referred
to the award of an arbitrator to be nomi nated
by the purchaser and an arbitrator to be
noni nated by the Contractor, or in case of the
said arbitrators not agreeing then to the
award of ~an Unpire to be  appointed by the
arbitrators in witing before proceeding on
t he reference and the decision of t he
arbitrators, or in the event - of their not
agreei ng of the Unpire appointed by them shal
be final and conclusive and the provisions of
the Indian Arbitration Act, 1940, and of the
Rul es there under and
603
any Statutory nodification thereof shall be deened to apply
to and be incorporated in this contract.”
The arbitration clause is wde and includes not only
di sputes arising under the covenants of the contract but
al so to disputes under conditions general or special or in
connection with the contract. But before an order for stay
of a proceedi ng maybe nmade under s. 34 of the -Arbitration
Act, the follow ng conditions nmust co-exi st
(i)there must be a subsisting and binding arbitration
agreement capabl e of being enforced between the parties ;
(ii) the subject-matter in dispute in the proceedi ng “sought
to be stayed nmust be within the scope of the arbitration
agreenment and
(iii)the petition nust be nmade to the judicial authority by
a party to the arbitration agreement or some person claimng
under himat the earliest stage of the proceeding
i.e. before the filing of the witten statenent . or taking
any other step in the proceeding.
The judicial authority may, if these conditions exist, grant
stay, if it is satisfied that the party applying is and has
al so been at all material tines before the proceedi ngs were
commenced ready and willing to do all things necessary for
the proper conduct of the arbitration and there is  no
sufficient reason for not referring the matter in accordance
with the arbitrati on agreenent.
The evidence recorded by the Trial Court discloses that
there was no dispute between the Conpany
604
and the Union arising under the contract on which the suit
was filed. The Union accepted liability to pay the anount
clained by the Conpany in tile suit. The Union stil
declined to pay the ampunt asserting that an anpunt was due
from the conpany, to the Union under a distinct contract.
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This ampount was not sought to be set-off under any term of
the contract under which the Conpany nade the claim The
di spute raised by the Union was therefore not in respect of
the liability wunder the terms of the contract ' which
included the arbitration clause, but in respect of an
alleged liability of the Conpany under another contract
which it nay be noted had alreajy been referred to
arbitration. The Union had no defence to the action filed
by the Conmpany : it was not contended that the amount of Rs.
10,625/- was not due to the Conpany under the contract
reliecd upon by the Conpany. For enforcenent of the arbit-
ration clause there nmust exist a dispute : in the absence of
a di spute between the parties to the arbi. tration
agreenment, there can be no reference.

It was wurged that nere refusal by the Union to pay the
amount due is sufficient to raise a dispute "in connection

with the contract™ wthin the nmeaning of cl. 21 of the
Arbitration agreenment. We arc unable to agree wth that
contenti on. A dispute that the Union is not liable to pay

the price under the terns of the contract is undoubtedly a
di spute under-the contract, and in any event in connection
with the contract. But a plea that the Union though |Iiable
to pay the anpunt under the terns of the contract will not
pay it because it desires to appropriate it towards another
claim under another independent contract cannot reasonably
be regarded as a dispute "under or in connection" with that
contract under which the liability sought to be enforced has
ari sen.

The decision of the Calcutta Hgh Court in ‘Utam Chand
Saligramv. Jewa Manmpooji. (1). on

(1) I.L,R 46 Cal.
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any Statutory nodification thereof shall be
deenmed to apply to and be incorporated in this
contract."

The arbitration clause is wideand includes not @ only
di sputes arising under the covenants of the contract but
al so to disputes under conditions general or special or in
connection with the contract. But before an order for stay
of a proceedi ng naybe nmade under s. 34 of the Arbitration
Act, the follow ng conditions must co-exi st

(1) there nust be a subsisting and binding
arbitration agr eenment capabl e of bei ng
enforced between the parties ;

(ii) the subject-matter in-dispute in the
proceedi ng sought to be stayed nust be wthin
the scope of the arbitration agreenent and
(iii) the petition nust be mde to the
j udi ci al aut hority by a party to the
arbitration agreenent or sone person _claimng
under him at the wearliest stage of t he
proceeding i. e. before the filing 'of the
witten statenent or taking any other step in
the proceeding.

The Judicial authority may, if these conditions exist,
grant stay, if it is satisfied that the party applying is
and has also been at all material tines before the
proceedings were conmenced ready and willing to do al
things necessary for the proper conduct of the arbitration
and there is no sufficient reason for not referring the
matter in accordance with the arbitrati on agreenent.

The evidence recorded by the Trial Court discloses that
there was no dispute between the Conpany
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and the Union arising under the contract On which the suit
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was filed. -The Union accepted liability to pay the anount
clainmed by the Conpany in tile suit. The Union stil
declined to pay the ampunt asserting that an anpbunt was due
from the Conpany to the Union under a distinct contract.
This amount was not sought to be set-off under any term of
the contract under which the Conpany made the claim The
di spute raised by the Union was therefore not in respect of
the liability wunder the terms of the contract 'which
included the arbitration clause, but in respect of an
alleged liability of the Conpany under another contract
which it nmay be noted had already been referred to
arbitration. The Uni on had no defence to the action filed
by the Conmpany : it was not contended that the amount of Rs.
10,625/- was not due to the Conpany under the contract
relied wupon by the Conpany.  For enforcement of the arbit-
ration clause there nust exist a dispute : in the absence of
a dispute between the parties to the arbitration agreenent,
there can be no reference.

It was urged that nere refusal by the Union to pay the
amount dueis sufficient to raise a dispute "in connection

Wth the contract" wthin the neaning of cl. 21 of the
Arbitration agreenent. We are unable to agree with that
contention. A dispute that the Union is not liable to pay

the price under the terns of the contract is undoubtedly a
di spute under the /contract, and in any event in connection
with the contract. But a plea that the Union though Iiable
to pay the anpunt under the terns of ‘the contract will not
pay it because it desires to appropriate it towards another
cl aim under another independent contract cannot. reasonably
be regarded as a. dispute "under or in connection" with that
contract under which the liability sought to be enforced has
ari sen.

The decision of the Calcutta High Court in Utam Chand
Saligramv. Jewa Mammoji (1), on
(1) I.L.R 46 Cal.
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which reliance was placed by the Union does not, in our
judgrment, support any such proposition. |In that case an

award of the arbitrator was challenged on the ground that it
was w thout jurisdiction, there being no dispute between the
parties, the party applying having admitted his liability
under the contract. Rankin J. held that though the
exi stence of it dispute was an essential condition for the
arbitrator’s jurisdiction, the dispute may be either in the
acknow edgenent of the debt or as regards the node and tine
of satisfying it. |In that case the Court — held that the
def ence of the applicant applying for vacating the award was
that he was not under any obligation to pay the anmount . due.
This is clear fromthe observati on nade on 1). 540 where the
| ear ned judge observed
"X X X but in truth the petitioner’s
later letters to the Chanber, his petition
itself in paragraphs 5, 6 and 12, paragraph 6
of the affidavit filed in this behalf in reply
all show conclusion that he was withholding
paynment under a claimof right so to do. That
the claimhas little substance makes his case
so much the worse."

The Union is however not seeking to wthhold paynent
under a claimof right so to do. Wat the Union contends is
that wunder the contract they are liable to pay the anpunts
due but they will not pay because they have another claim
unrelated to the claimin suit against the Conpany.

The decision of the Calcutta H gh Court in Chundanmull
Jhaleria v. Cive MIls Co. Ltd. (1), on which also reliance
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was placed does not assist the Union. In that case the
Court decided that an arbitration clause in a contract, by
which the parties thereto agree to refer their disputes to
arbitration; may be wi de enough to include a dispute whether
t he

(1) I. L.R (1948) 2 Cal. 297,
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contract itself has or has not been frustrated; but in the
present case we are not concerned about any dispute relating
to frustration of the contract.

The principle of the decision of the House of Lords in
Heyman v. Darwins Ltd. (1), on which reliance was placed on
behal f of the Union has also no application. It was held in
that case that when an arbitration clause in a contract pro-
vides wthout any qualification that any difference or
di spute which may arise "'in respect of" or "with regard to"
or "under the contract" shall be referred to arbitration
and the parties are at one in asserting that they entered
into a binding contract, the clause will apply even if the
di spute invol ves an assertion . by one party t hat
circunst ances —have arisen, whether before or after the
contract has been partly performed, which have the effect of
di schar gi ng one or - both parties from all subsequent
l[iability wunder the contract, such as repudiation of the
contract by one party accepted by the other, or frustration

of the contract, Viscount Sinmon, L.C., observed in that
case:
"An arbitration cl ause is a witten
subm ssion, agreed to by the parties to the
contract, and, like other witten subm ssions

to arbitration, nust be construed according to
its | anguage and in the Llight of t he
circunstances in which it i's nade. If the
di spute is whether the contract which contains
the cl ause has ever been entered into at  all

that issue cannot go to arbitration under the
clause, for the party who denies that he has
ever entered into the contract is thereby
denying that he has ever joined in the sub-
nm ssion. Simlarly, if one party to the
all eged contract is contending that it is void
ab initio (because, for exanple, the maki ng of

such a contract is illegal), the arbitration
cl ause cannot operate, for on this view the
cl ause itself also is void. But in a

situation where the parties are,
(1) L. R [1942] A C 356.
607

at one in asserting that they entered into a
bi ndi ng contract, but a difference has arisen
between them whether there has beena breach
by one side or the other, or whether circumns-
tances have arisen which have di scharged one
or both parties fromfurther perfornmance, such
di fferences should be regarded as differences

which have arisen "in respect of," or "wth
regard to" or "under the contract", and an
arbitration cl ause which uses these, or
simlar, expressions should be construed

accordingly.”

But the Union is not seeking to go to arbitration on a
di spute between the parties about a breach conmitted by one
side or the other or whether circunstances have arisen which
have di schar ged one or both parties from further
performance. It is a case in which in substance there is no
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di spute between the parties "under", "in connection wth",
or even "with regard to" the contract. The plea raised by
the Union for stay of the suit was frivolous. It is sone-
what surprising that the plea should have been raised and
persisted in, and even after going to arbitration in the
other case have been brought up to this Court involving
| arge costs to the public exchequer

The appeal therefore fails and is dism ssed with costs.

Appeal dism ssed
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