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ACT:

West Bengal Estates Acquisition Act, 1953: Sections 4, 5,
6, 44(3)-Tea Estate-Acquisition of--Notice issued for
assessment of rent--Regsisted on the grounds that the estate
was not intermediary and that tea garden was on free-hold
| and- Termi nati on of tenancy-Order passed by the Collector-
Jurisdiction and validity of the order

HEADNOTE:

The appellant-State issued a notification under section 4 of
the West Bengal Estates Acquisition Act, 1953 covering the
| and conprised in the tea garden of the respondent-conpany.
The Revenue O ficer issued notices to the respondent-conpany
initiating proceedings for assessnment of rent. The Conpany
objected stating that it was not an internediary within the
meaning of the Act and since its tea estate conprised of
free- hold land the Revenue Oficer had no jurisdiction to
assess the rent under Section 42(2) of the Act. The Revenue
Oficer rejected the contention and fixed the rent at
Rs. 2,375.94 per year. On revision preferred by the State,
the Revenue Oficer determned the rent at Rs. 8, 765.24 per
year.

The Company preferred appeals before the Tribunal. The
appeals were dismissed in default and the restoration
applications were also rejected. Thereafter,  the Conpany
preferred applications before the Hi gh Court under Section
115 CPC read with Article 227 of the Constitution for
restoration of the two appeals, and obtained stay  of the
operation of the Revenue Oficer’s order. Duriing the
pendency of the cases, the Additional Deputy Comm ssioner
infornmed the respondent that inspite of the repeat ed
rem nders the conmpany had not executed the |ong-term |ease
for 30 years on prepaynent of the requisite nunber of
instalments or rent and cess. The respondent - conpany
replied pointing out that the H gh Court had granted the
stay order and therefore the matter stood stayed till the
di sposal of the said cases. Thereafter, the Collector
served upon the Conpany, a notice under section 106 of the
Transfer of Property Act,
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1882 determining the tenancy of the conpany In respect of
the tea garden on the expiry of the specified date. The
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conpany was required to hand over the vacant and peacefu
possession of the tea garden. In reply to the said notice,
the conpany stated that in view of the stay order granted by
the H gh Court no further proceedi ngs be taken. Thereafter
the Collector took over the possession of the tea garden
The applications before the High Court were still pending.
However, aggrieved by the order of the Collector taking over
its tea garden, the Respondent preferred a Wit Petition
before the H gh Court Allowing the wit petition, the Hi gh
Court directed the appellant-State Governnent and other
authorities to deliver the possession of the tea garden to
the Conpany within a nonth.
Aggrieved by the High Court’s order, the State as also the
West Bengal Tea Developnent Corporation to whom the
possession of the tea garden is transferred by the State,
preferred appeal s, before this Court.

Di sposing of the appeals, this Court,

HELD: 1. The Revenue O ficer had initially determ ned
the rent at the rate of Rs.2,371.94 per year, but the sane
was not ‘accepted by the Governnent .and on a representation
nmade by the State Governnent,  the Revenue Oficer had
refixed the rent at Rs.8,769.24 per year by order dated
22.8.1968. The Conpany had chall enged the rent refixed at
Rs. 8.769.24 and the High Court had stayed the order of the
Revenue O ficer fixing'the rent at the rate of Rs.8,769.24.
In view of these circunstances, it was necessary on the part
of the Collector to have passed an order of sumary
settlenent as contenplated under Form | Schedule F of the
West Bengal Estates Acquisition Rules, 1954. The Hi gh Court
was, therefore, right in holding that the Collector had no
jurisdiction to term nate the tenancy on the ground of non-
paynment of rent for not executing a | ease deed i nasnmuch as
the Collector had not nmentioned in the notice termnating
the tenancy under Section 106 of the Transfer of Property
Act, that he was prepared to accept the rent at the rate of
Rs. 2,375.94 per year as determned-initially by the Revenue
Oficer. [886 F-H 887 A, B

2.1n order to do conplete justice between the parties, it

is proper that the respondent-Conpany should be  given the
prosession of the tea garden provi ded the Conmpany pays the
entire arrears of rent from27.7.1965t0 21.4.1981, t he
dat e when t he Company was di spossessed,
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calculated at the rate of Rs. 8,769.24 per year after
adjusting any anount already paid, wthin three nonths.
There would be no necessity for the Collector to nmmke any
order of summary settlenent and a |long termlease should be
executed as contenpl ated under sub-section (3) of Section 6
of the West Bengal Estates Acquisition Act, 1953. As  soon
as the arrears of rent are paid by the Conpany and a /| ease
deed is executed, the Conmpany should be handed “over the
possession of the tea garden. |n case any increasein the
amount of rent is perm ssible under the | aw due to | apse of
time, the State CGovernment would be free to take the sane
into consideration while granting the long termlease. [887
B- D]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 2919-20 of
1981.

Fromt he Judgnent and Order dated 15.9.1981 of the Calcutta
High Court in Cvil Rule No.3567 (W of 1981.

S. Murlidhar, Rathin Das and R F. Narinman for the Appellant.
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S.S. Ray, S.M Jain, A P. Dhamja, Sudhanshu Atreya, B.K
Jain, S.K, Jain and P.K. Mikherjee for the Respondents.

The Judgnent of the Court was delivered by
KASLIWAL, J. Both the above appeals by grant of specia
| eave are directed against the cormon order of the High
Court dated 15.9.1981 as such the sanme are di sposed of by
one single order.

The respondent Messrs Singel Tea and Agricultural Industries
Limted, a private limted conmpany incorporated under the
Conpani es Act, 1956 (in short 'The Conpany’) filed a wit
petition wunder Article 226 of the Constitution in the High
Court on 22.4.1981 challenging the order dated 16.4.1981
issued by the Collector, Darjeeling whereby possession of
the tea garden known as Ms. Singell Tea Estate were taken
over with effect from16.4.1981. In view of the fact that
the West Bengal Tea Development Corporation Limted, a
CGovernment  Conpany (in short ' The Corporation’) had been
handed - over the possession of the tea garden on 21.4.1981
the said Corporation was also inpleaded as a party
respondent.

The State of West Bengal ‘enacted The Wst Bengal Estates
Acqui si -
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tion Act, 1953 (hereinafter referred to as 'The Act’) to
provide for the State acquisition of estates, of rights of
i nternediaries therein and of certain rights of raiyats and
under-raiyats and of the rights of certain other persons in
lands conprised in estates. The State Government also
i ssued a notification under Section 4 of the Act vesting al
estates and rights of every intermediary inthe State free
from all encunmbrances. This notification also covered the
land conprised in the tea garden know as Ms. Singell Tea
Est at e. The Revenue O ficer, Kurseong, Darjeeling ' issued
notices to the Conmpany initiating proceedi ngs for assessnent
of rent of the said tea garden. ~The Conpany appeared in the
sai d proceedi ngs and contended that it was not an
i nternediary within the neaning of the Act and the
provisions of the Act were not applicable to the 'said tea
garden as the sanme was a freehold land and the Revenue
Oficer had not jurisdiction to assess the rent wunder
Section 42(2) of the Act. The Revenue Oficer rejected the
contentions of the Company and passed two orders fixing the
rent at Rs.2,375.94 per year. The Governnent being not
satisfied with the quantum of rent determ ned by the Revenue
Oficer took further proceedings for the revision of the
entries in the record of rights in respect of the tea garden
and in those proceedings the Revenue O ficer by order dated
22.8.1968 redeterm ned the rent at Rs.8, 769. 24 per year

The Conpany aggrieved against the aforesaid order of the
Revenue O ficer preferred two appeals before the District
Judge, Darjeeling acting as Tribunal under sub-section (3)
of Section 44 of the Act. Both the appeals were disnissed
in default. The conpany filed two applications for restora-
tion of the appeals under Oder 41 Rule 19 of the Code of
Cvil Procedure, but both the applications were dism ssed by
the Learned District Judge by his order dated 16.8.1975. The
Conpany then filed two applications under Section 115 of the
Code of CGivil Procedure read with Article 227 of the
Constitution in the Hi gh Court challenging the aforesaid
orders of the District Judge dated 16.8.1975. A Division
Bench of the High Court by its order dated 1.10.1975 granted
interim stay of the operation of the order of the Revenue
Oficer dated 22.8.1968. During the pendency of t he
aforesaid cases in the Hgh Court, the Additional Deputy
Conmi ssioner of Darjeeling by his letter dated 20.6.1979




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

infornmed the Manager of Singell Tea Estate that inspite of
repeated rem nders, the Conpany had not executed the |ong
term lease for 30 years on prepaynment of the requisite
nunber of instalnents of rent and cesses.
883
The above nentioned letter of the Additional Deput y
Conmi ssioner, Darjeeling was received by the Conpany on
8.81979 and was replied by the Solicitor of the Conpany by
letter dated 13.8.1979. In the reply, it was pointed out
that the High Court had granted the stay order and as such
requested the Additional Deputy Conm ssioner to stay his
hands till the disposal of the said cases. Thereafter, the
Col l ector of Darjeeling served upon the Conpany a notice
under Section 106 of the Transfer of Property Act, 1882
determ ning the tenancy of the Conpany in respect of the tea
garden on the expiry of 14.4.1981. The Conpany was requested
to hand over vacant and peaceful possession of the tea
garden ~to the ~Junior Land Reforms O ficer or the Sub-
Di vi si onal' Land Refornms O ficer of the area or the Executive
Magi strate ~inmediately on the expiry of 14.4.1981, failing
which it was directed that the Conmpany would be deened a
trespasser and would also be liable to pay nmesne profits
till the Conpany was evicted in due course of |aw The
above notice was received by the Conpany on 15.11.1980. 1In
reply to the said notice under Section 106 of the Transfer
of Property Act, the Solicitor of the Conpany replied by
letter dated 15.12.1980 agai ns pointing out the issuance of
the stay orders by the H gh Court and requested the
Collector of Darjeeling to stay his hands until further
order from the Hi gh Court. Thereafter, ~the Collector,
Darjeeling issued the order dated 16.4.1981 which reads as
under: -
"To : The Proprietor,
Ms. Singella Tea Estate, P.O Kurseong
District : Darjeeling.

I do hereby take over the possession of | your

tea garden known as Singel Tea Estate wth

effect from 16th  April, 1981 as ‘you have

failed to execute Long Term Lease/Sumary

Lease, by paying the governnent dues by 14th

April 1981 as required in the notice served
upon you u/s. 106 of Transfer of Property Act.
Sd/- 1llegible

Col l ector, Darjeeling."

According to the Company, by the inpugned order t he
Col | ect or intimated the Conpany that he woul-d t ake
possession of the estate. But the |anguage of ~the order
shows as if the Collector had taken possession of the tea
estate on 16.4.1981 and he recorded the fact . of taking
possessi on
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of the tea garden in the said order. According 'to the
Conpany, the said order did not mention as to how and in
what manner the possession of the tea garden was taken by
the Collector. The stand of the State Government in this
regard was that possession of the tea garden was taken by
the Collector on 16.4.1981, as stated in the order. The
further case of the Governnent was that the possession of
the tea garden was handed over to the Corporation on
21.4.1981. As already stated above, the Corporation was
subsequently added as a party and an affidavit was filed by
Shri Aninda Mhan Bose, the Mnaging Director of the
Corporation stating therein that possession of the tea
garden was taken by one Shri R B. Subba, GCircle Inspector
(Land Reforns) Kurseong, L.R Crcle on behalf of the
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Government on 21.4.1981 and handed over to the Corporation
The High Court fromthe above circunstances concluded that
the statenment made by the Collector in the inmpugned order
dated 16. 4. 1981 about his taking over the possession of the
tea garden on that date was incorrect. The High Court,
however, observed that it was not disputed that tea garden
was now in the possession of the West Bengal Tea Devel opnent
Corporation Limted since 21.4.1981
The Hi gh Court exam ned the question whether the tenancy of
the Conpany in respect of the tea garden could be terninated
and the possession of the same could be taken over by the
CGover nrent . The High Court in the circunstances nmentioned
above held that the Collector of Darjeeling was fully aware
of the stay order dated 1.10.1975 passed by tile H gh Court
against the order of the Revenue Officer dated 22.8.1968
fixing the rent at Rs.8,769.24 per year before issuing the
noti ce under Section 106 of the Transfer of Property Act as
well as on the date of issuing the inmpugned order dated
16.4.1981. According to the Hgh Court, there was no
guestion " of granting a | ease so long as the rent was not
det erm ned under Section 42 (2) of the Act. As the order
fixing the rent was stayed by the H gh Court, the question
of granting on execution of the | ease by the Conpany could
not arise. Thus, ‘the action of the Collector in taking
possession of the tea garden by the inpugned order dated
16.4.1981 on the ground that the Conpany had failed to
execute a long terns | ease or summary lease by paying the
CGovernment dues by 14.4.1981 as required in the notice given
under Section 106 of the Transfer of Property Act, was not
correct. The Hi gh Court further held that the Collector did
not nake any order of sunmary settlement as required by
paragraph 1 of Schedule F of The Wst Bengal ' Estates
Acqui sition Rules, 1954. Thus, the Collector failed to
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perform his statutory duty by not  granting a  summary
settlenent specifying the terns -and conditions  of the
tenancy and violated the provisions of the Rules. As
regards the contention on behalf of the State Governnent
that the Conpany shoul d have paid at |east the rent at the
rate of Rs.2,375.94 per year initially determned by the
Revenue O ficer under Section 42 (2) of the Act, ~the High
Court rejected the same on the ground that —the Governnent
had not accepted the sanme and had not nade any demand for
paynment of rent at that rate. The Hi gh Court took the view
that the rent was fixed for the second tine by order ~dated
22.8.1968 but the denmand for paynment of rent was nade after
a long tinme in 1979 and obvi ously such demand woul d be for
the enhanced rent as fixed for the second tinme and the  sane
having been stayed by the Hgh Court, it was doubtfu
whet her the tenancy could be terninated and possession could
be recovered on the ground of non-payment of rent. < -The H gh
Court, as such, held that the Collector had taken the |aw
into his own hands and took over possession otherw se  than
in accordance with | aw and such action on the part of the
responsi ble officer Iike the Collector cannot be approved.
As a result of the above findings, the Hgh Court allowed
the wit petition and issued a wit of mandanus comuandi ng
the State CGovernnent and other authorities to deliver the
possession of the tea garden to the Conpany within a nonth
fromthe date of the order.

Both the State of Wst Bengal as well as the Corporation
have cone in appeal challenging the order of the H gh Court.
W have heard |earned counsel for the parties and have
persued the record. The two revisions filed under Section
115 of the Code of Civil Procedure read with Article 227 of
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the Constitution challenging the two orders passed by the
District Judge disnmissing the two applications filed under
Oder 41 Rule 19 of the Code of Cvil Procedure for
restoration of the two appeals filed agai nst t he
determ nation of the rent for the second tine at the rate of
Rs. 8, 769.24 per year are still pending before the Calcutta
H gh Court. This Court on 13.12.1991 had passed the
foll owi ng order: -
"The Calcutta Hgh Court is requested to
di spose of finally within the three nonths
from today G vil Rule Nos.3741-42 of 1975.
These appeals to be on board on 7th April,
1992.
The. order communicated to the Calcutta High
Court forthwith."

886
However, inspite of the above order, we were informed by the
| earned” counsel for ~the parties that the Gvil Rul e

Nos. 3741-42 of 1975 have not been disposed of by the High
Court. " As the above nentioned two appeals directed against
the order of the H gh Court dated 15.9.1981 are pending in
this Court for the |last nore than 11 vyears, we do not
consider it proper to further wait for the decision of the
Cvil Rule Nos.3741-42 of 1975 pending in the H gh Court and
we propose to decide these appeals.

The West Bengal Estates Acquisition Act, 1953 abolished the
i nternediaries and upon the due publi-cation of a
notification under Section 4 of the Act, the estates and the
rights of internediaries in the estates vested in the State

free from all internediaries under Section'5 of the Act.
Section 6 provides for retaining certain l|ands by the
i nternediari es. Section 42 provi des for retaining

possession of any land subject to the'liability to pay rent
as deternined by the Revenue Oficer. Sub- section (2) of
Section 42 provides that when aninternediary is entitled to
retain possession of any land conprised in a tea garden
under O ause (f) of sub-section (1) as read with sub-section
(3) of Section 6 of the Act, the Revenue Oficer / shal
determi ne the rent payable in respect of such land in the
manner provided in the said sub-section. In the present
case, the Revenue Oficer had initially determ ned the rent
at the rate of Rs.2,375.94 per year and on the
representation of the State Governnent the sanme was refixed
at Rs.8,769.24 per year. So far as the Conpany is
concerned, it had taken a clear stand before the Revenue
Oficer that it was not an internediary nor the provisions
of the Act applied in the case as the land was claimed as
freehol d.
The adm tted facts of the case are that the Revenue O ficer
had initially determined the rent at the rate of Rs.2,375.94
per year, but the sane was not accepted by the Governnent
and on a representation nade by the State Government, the
Revenue O ficer had refixed the rent at Rs.8,769.24 per year
by order dated 22.8.1968. The Conpany had challenged the
rent refixed at Rs.8,769.24 and the H gh Court in Cvil Rule
Nos. 3741-42 of 1975 had stayed the order of the Revenue
Oficer dated 22.8.1968 fixing the rent at the rate of
Rs. 8,769.24 in view these circunstances, it was necessary on
the part of the Collector to have passed an order of summary
settlenent as contenplated under Form |l Schedule F of The
West Bengal Estates Acquisition Rules, 1954. The H gh Court
in these circunstances was right in holding that the
Col l ector had no jurisdiction
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to terminate the tenancy on the ground of non-paynment of
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rent or for not executing a | ease deed inasnmuch as the
Col l ector had not nmentioned in the notice termnating the
tenancy wunder Section 106 of the Transfer of Property Act
that he was prepared to accept the rent at the rate of
Rs. 2,375.94 per year as determned initially by the Revenue
Oficer. W agree with the reasoning and conclusion arrived
at by the H gh Court.

Now, taking in the viewthe entire facts and circunstances
of the case and in order to do conplete justice between the
parties, we deem it proper that the respondent-Conpany
shoul d be given the possession of the tea garden provided
the Conpany pays the entire areas of rent from27.7.1965 to
21.4.1981, the date when the Conpany was dispossessed
calculated at the rate of Rs.8,769.24 per year after
adjusting any anmount already paid within three nonths from

t oday. There woul d be no necessity for the Collector to
make any order of summary settlement and a long term |ease
shal | be executed as contenpl ated under sub-section (3) of

Section 6 of the Act. As soon as the arrears of rent as
nenti oned above are paid by the Conpany, and a | ease deed is
execut ed, -t he Conpany shall be handed over the possession of
the tea garden. |In case, any-increase in the anmbunt of rent
is perm ssible under the | aw due to lapse of tine, the State
CGovernment woul d be free to take the same into consideration
while granting the long termlease. The |earned counse
appearing for the respondent-Conpany had not objected for
determining the arrears of the rent at the rate of
Rs. 8, 769. 24 per year, to put an end of this litigation

These appeals are disposed of in the manner indicated

above. In the facts and circunstances of the case, we make
no order as to costs.
G N Appeal s di sposed of.
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