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ACT:

Madras General Sales Tax Act, 1 of 1959, s. 41--scope
of --subsec. (2) granting power to inspect--Wether includes
power of search--sub-section (4) giving power to  officer
confiscating to give dealer an option to pay tax /Plus an
addi ti onal amount before stage of first sale ‘when tax
ordinarily becones due--Wether repugnant to schenme of Act
and invalid--Sub-sec. (3) authorising seizure and sub-
section (4) authorising confiscation--Wether unreasonable
restrictions and violative of Art. 19 (1) (f) and (g) of the
Constitution.

HEADNOTE

On August 19, 1964, officers belonging to the Department of
the appell ant raided and searched the premi ses of a conpany
and foreibly renpbved certain accounts and goods. The
respondents challenged the departnent’s action by wit
petitions filed in the Hi gh Court under Art. 226 of the
Constitution praying that the articles seized should be
ret urned. It was contended by the petitioners that on_ a
proper construction of section 41 of the Madras Genera
Sal es Tax Act, No. 1 of 1959, the officers of the Departnent
had no authority to search the premises and seize any
account books or goods found there; that if section 41(4)
aut hori sed sei zure and confiscation of goods, it was beyond
the legislative conpetence of the State Legislature, for it
was not <covered by itemb54 of List Il of +the Seventh
Schedul e to the Constitution relating to "taxes on the sale
or purchase of goods"; and that if various provisions in S
41 were capabl e of being construed as authorising search and
sei zure, they were violative of Art. 19(1)(f) and (g) of the
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Constitution.
The High Court allowed the Petitions holding, inter alia,
that s. 41 (2) did not pernmt a search being nmade and only
provi ded for i nspection; the power of sei zure or
confiscation in s. 41(4) was beyond the | egi sl ative
conpetence of the State Legislature; and that subsecti ons
(2), (3) and (4) of s. 41 contained unreasonable res-
trictions and were violative of Art. 19(1) (f) and (g). The
High Court also found with respect to one of the petitions
that the search warrant had been issued wthout t he
application of Mnd by the nagistrate and was bad. On
appeal to this Court;
Hel d: di sm ssing the appeal
(i)Anything recovered during the search nust be returned
to the petitioners for the safeguards provided by s. 165 of
the Code of Crininal Procedure were not followed and in one
case the finding of the H gh Court that the search warrant
i ssued by the magi strate was bad on various grounds was not
chal | enged; furthernore anything confiscated nust also be
returned ‘as sub-section (4) of s. 41 nmust fall.[163 B-D].
Clause (a) of the second proviso to sub-section (4) gives
power to the officer ordering confiscation to give the
person affected an option to pay in lieu of confiscation, in
cases where the goods are taxable under the Act, the tax
recoverable and an additional anount and thus provides for
recovery of tax even before the first sale in
149

the State which is the point-of time in a |large
majority of cases for recovery of tax. As such it was
repugnant to the entire scheme of the Act and sub-section
(4) must therefore be struck down. As Clause (a) conpels
the officer to give the option and thus conpel's recovery of
tax before the first point of sale, which cannot have
occurred in cases of goods seized fromthe dealer hinself,
it is clearly intended by the l'egislature to go together
with the main part of the Section and is not therefore
severabl e. [159F 160D].
(ii) Although generally speaking the power to inspect does
not give power to search, where, as in the case of s. 41 (2)
the power has been given to inspect not nmerely ~accounts
regi sters, records, goods, etc., but-also to inspect the
of fices, shops etc., these two powers together amunt to
giving the concerned officer the power to enter and ~search
the offices etc. and if he finds any accounts or goods  in
the offices, shops, etc., to respect them . The Hi gh Court
was therefore wong in holding that there was no power of
search what soever under sub-section (2). [154H 155E].
The proviso to sub-section (2) in providing that al
sear ches under "this sub-section" shall be made in
accordance with the provisions of the Code of Crinmina
Procedure, bears out the construction that the main part of

sub-section (2) contenplates searches. Simlarly it is
clear from sub-section (3) which gives power to seize
accounts etc., in certain circunmstances, that sub-section

(2) must include the power of search for a seizure under
sub-section (3) is not possible unless there is a search
[ 156D-E. 158B-(C].

The contention that as the main part of sub-section (2)
does not provide for search of a purely residentia
acconmodation and therefore the proviso is otiose nust be
rejected. Although generally a provision is an exception to
the min part of the section, it Is recognised that in
exceptional cases, as in the present case, the provision my
be a substantive provision itself. [156D- F].

Bhonda Urban District Council v. Taff Vale Railway Co., L.
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R [1909] A . C. 253: Conm ssioner of Incone-tax v. Nandla
Bhandari & Sons (1963) 47 |.T.R 803, and State of Rajasthan
v. Leela Jain. [1965] 1 S.C R 276, referred to.
(ii)Sub-sections (2) and (3) of S. 41 are not violative of
Art. 19 as they are protected by clauses (5) and (6) of Art.
19 of the Constitution. [162F-Q.

The High Court had wongly assuned that the provisions of
the Crimnal Procedure Code did not apply to a search under
s. 41(2). In view of the safeguards provided in s. 165 C
P.C. and in Chapter VIl of that Code, it cannot be said that
the power to search provided in sub-section (2) is not a
reasonable restriction keeping in Viewthe object of the
search, nanely, prevention of evasion of tax. [161EG.

The nere fact that the Act gives power to Governnent to em
power any officer to conduct the search is no reason to
strike down the provision for it cannot be assumed that
CGovernment will not enpower officers of proper status to
make searches. [160-H],

To, exerci'se the power of seizure under sub-section (3) the
of ficer concerned has to record his reasons in witing, has
to give a receipt for the accounts seized, and can only
retain the itens seized beyond a period of 30 days with the
perm ssion of the next higher officer. These are sufficient
saf equards and the restriction, if any, on

150

the right to hold property and the right to carry on trade
by sub-section (3) nust therefore be held to be a reasonable
restriction. [162-D-G.

VWiile the court held that the Legislature has power to
provide for search and seizure in connection with taxation
law in order that evasion nay be checked, it did not decide
the general question whether a power to confiscate goods
which are found on search and which are not entered in

account books of the dealer is an ancillary power
necessary for the purpose of stopping evasion of tax. [159C
D .

K.S. Papanna and another v. Deputy Comercial Tax

O ficer, Qunkakal, (1967) XIX S.T.C. 506; referredto.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 150--154 of
1967.

Appeal s fromthe judgnent and order dated February 26, 1965
of the Madras High Court in Wit Petitions Nos. 1321, 1495,
1496 and 1553 of 1964.

S.V. CGupta, Silicitor--CGeneral, V. Ramaswany and A.
Rangam for the appellant (in C As. Nos. 150, 153 of 1967).
K. N. Mudal i yar, Advocate-CGeneral, Madras, V. Raniaswaln
and A V. Rangajn, for the appellant (in C A No:.- 154 of
1967).

N. C. Chatterjee and R  Ganapathy Ilyer, f or the
respondents (in C As. Nos. 150, 151 and 154 of 1967).

A G Pudissery, for the intervener

The Judgrment of the Court was delivered by

Wanchoo, C. J.--These five appeals on certificates granted
by the Madras H gh Court raise conmon questions of law and
will be dealt with to-ether. W shall give brief facts in
one of the appeals (No. 150 of 1967) arising out of wit
petition No. 1321 of 1964 in order to wunderstand the
guestions that fall to be decided in the present appeals.
On  August 19, 1964, at about 5.00 p.m the officers of the
Conmercial Tax Department (hereinafter referred to as the
Depart ment) raided the premses of Zenith Lanps and
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El ectricals Ltd., (hereinafter referred to as the Conpany).
It is said that the prenises were searched and a Suit-case
was sei zed and forcibly renoved by the officers who made the
raid, in spite of the fact that they were inforned that the
box did not contain any papers or docunments bel onging to the
Conpany and its contents consisted nerely of persona
effects of one of the Managing Directors, nanely, Shri
Ranki shan Sri ki shan. Jhaver. The raid and search were nade
by the authorities concerned on information that Shri
Geonka, one of the Directors of the Company, had removed a
box containing secret accounts relating to it. The rmain
contention of the petitioner in support of his prayer that
the articles seized should be returned to him was under
three heads. It was first contended that on a proper
construction of section 41 of the Madras Ceneral Sales Tax
Act, No. 1. of 1959 (hereinafter

151

referred to as the Act), the officers of the Departnment had
no authority to search the prenmises and seize either the
account books or the goods found therein. Secondly, it was
contended that if section 41(4) authorised seizure and

confiscation of goods,” it ~was beyond the | egi sl ative
conpetence of the State Legislature, for it could not be
covered by item54 of list Il of the Seventh Schedule to the

Constitution relating to "taxes on the sale or purchase of
goods." Lastly, it was contended that if various provisions
in s.41 were capable of being construed -as authorising
search and seizure. the provisions contained therein were
unconstitutional in viewof Art. 19(1) (f) and (g) of the
Consti tution.

It is not necessary to refer to the facts in the other
petitions which have resulted in the other _appeals before
this Court because in those cases also there was search and
seizure by the officers of the Departnent and their action
is being attacked on the sane grounds. Al the petitions
wer e opposed on behalf of the State Governnent and its case
was--firstly. that s.41 authorised search and /seizure;
secondly, that the State Legislature was conpetent 'to / enact
s.41(4) under item54 of list 11 of the Seventh Schedule to
the Constitution; and thirdly, that the -provisions in
guestion did not offend Art. 19(1) (f) and (g) of the
Constitution and were in any case protected by Art. 19(5)
and (6).

The High Court held that s. 41(2) did not all ow search being
nmade thereunder, as it only provided for ~inspection, and
t hat search was a different thing al toget her from
i nspection. The High Court further held that if  s.41 (2)
provided for search it would be wthin the (|egislative
conpetence of the State Legslature. The H gh Court took the
view that the power of seizure and confiscation of /goods
contained in sub-section (4) <could not be said to be
ancillary and incidental to the power to tax sale or
purchase of goods and therefore this provision was ' beyond
the | egi sl ative conpetence of the State Legi sl ature.
Finally, the H gh Court held that sub-sections (2), (3) -and
(4) of’ section 41 were unconstitutional as they were
unr easonabl e restrictions on the fundanental rights
guaranteed under Art. 19(1) (f) and (g) of the Constitution

Besi des the above. the H gh Court also found with respect to
one of the petitions that the search warrant issued for the
search of the residential house by the nagistrate disclosed
that the magistrate had not applied his mnd at all to the
necessity of the search of he residential house, for columms
in the printed search warrant which should have been struck
out were not so struck out. Further the gaps in the printed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 14

formwhi ch should have been filled in before the warrant was
i ssued had not been filled in. Fromthese two circunstances
the H gh Court concluded that the search warrant for the
resi dential house had been issued w thout the application of
m nd by the magistrate to the necessity of the search of the
residential house. The Hi gh Court further found that
s.41(4) was not conplied with strictly before confiscation
was ordered and no pro-

152

per opportunity was given to the dealer to show that the
goods seized and confiscated were not accounted for in his
accounts. In the result therefore the Hgh Court allowed
all the petitions and directed that the docunents, things
and goods covered by the petitions should be returned to the
petitioners along with photographs, negatives, translations
and notes nmade by the Departnent fromthe accounts etc. The
State of Madras then applied for and obtained certificates
fromthe H gh Court to appeal to this Court and that is how
the matter has cone before us.

The sane three questions which were raised, before the High
Court have been raised before us on behalf of the appellant.
Bef ore, however, we deal with-themwe would briefly refer to
the provisions of the Act which are nmaterial for our
purposes.-Section 3 is- the main charging section which
provi des that "every deal er whose total turnover for a year

is not less than Rs. 10,000......... shal |- pay a tax for
each year at the rate of 2 per cent of his taxable
turnover." The point at which tax has to be paid on single

poi nt taxable goods is indicated in the First Schedule to
the Act and that will show that in a large majority of cases
the tax has to be paid at the point of first sale in the
State, though in sone cases it has to be paid at the point
of first purchase or of |ast purchase’in the State.  Section
4 is another charging section in respect of declared ' goods
and the Second Schedule to the Act deals with the point at
which tax has to be paid in respect of such goods. That
Schedul e al so shows that in a najority of cases the 'tax had
to be paid at the point of first sale in the State, though
in some cases it has to be paid.at the point of  first
purchase in the State or the |ast purchase in the State
Certain goods are exenpt fromthe tax under the Act _as
provided in the Third Schedul e and do not thus form part  of

the taxable turnover, though they will be a part of the
turnover for purposes of calculating the total turnover per
year. The Act provides for registration of firms and of
deal ers, for appointnent of officers, for collection of tax,
for the levy of penalty, and for appeals and revisions. It
al so casts a duty on dealers to maintain a true and correct
account . Then conmes section 41 with which we are
particularly concerned. It is in these terms:

"(1) Any officer enmpowered by the Governnent
in this behalf may, for the purpose of this
Act. require any dealer to produce before him
the accounts, registers, records and other
docunents and tot furnish any other in-
formation relating to his business.

(2)Al accounts, registers, records and

ot her docunents maintained by a dealer in the
course of his business. the goods in his
possession and his offices, shops, godowns,

vessel s or vehicles shall be open to
i nspection at all reasonable tines by such
of ficer:

Provided that no residential accomodation
(not being a place of business-cumresidence)
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shal | be entered
153
into and searched by such officer except on
the authority of a search warrant issued by a
Magi strate having jurisdiction over the area,
and all searches under this sub-section shall
so far as may be, be nade in accordance with
t he provisions of the Code of Crimna
Procedure. 1898 (Central Act V of 1898).
(3)If any such officer has reason to
suspect that any dealer is attenpting to evade
the paynent of any tax, fee or other anount
due from ‘him under this Act he may, for
reasons to be recorded in witing, seize such
accounts. . registers, records or ot her
docunents of the dealer as he nay consider
necessary, and shall give the dealer a receipt
for the sane. The accounts, registers,
records and docunents. so seized shall be
retained by such officer only for so long as
may be necessary for their examination and for
any inquiry or proceeding under this Act.
Provided that such accounts, registers and
docunents shall not be retained for nmore than
thirty days at a tine except wth the
perm ssion of the next higher authority.
(4)Any such officer shall have power to
sei ze and confiscate any goods which are found
in any office. shop, godown, vessel, vehicle,
or any other place of business or any building
or place of the dealer, but not accounted for
by tile dealer in his accounts 'registers
records and other docunments maintained in the
course of his business.
Provi ded that before ordering the confiscation
of goods under this Sub-section the  officer
shal | give the person affected an opportunity
of being heard and make an inquiry in the
prescri bed manner:
Provided further that the officer ordering the
confiscation shall give the person affected
option to pay in lieu of confiscation-
(a)in cases where the goods are taxable
under this Act, in addition to the tax
recoverable a sum of npney not exceeding one
thousand rupees or double the anpbunt ~ of tax
recover abl e, whichever is greater; and
(b)in other cases. a sum of noney not
exceedi ng one thousand rupees.
Expl anation-It shall be open to the Gover nnent
to enpower different classes of officers for
the purpose of asking action under sub-
sections (1). (2) and (3)".
154
It will be seen from the above brief review of the
provisions of the Act that it mainly deals with sales tax to
be levied at the point of first sale in the State. though
there is also provision for purchase tax in certain cases.
It is in this background that we have to consider the
construction of s.41 of the Act. So far as sub-s(1l) is
concerned, there is no difficulty. 1t enmpowers any officer
enpowered by the Government in this behalf, to require any
deal er to produce before himthe accounts registers, records
and other docunments and to furnish any other information
relating to his business. It may be mentioned here that the
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Government has enpowered all officers of the Departnent not
lower in rank than the Assistant Commercial Tax Oficer, al

of ficers of the Revenue Departnent not |ower in rank than an
Inspector and all officers of the Police Department not
lower in rank than a Sub-Inspector. to act under s.41. sub-

ss. (2) to (4). Presumably. so far as sub-s. (1) s
concerned. only officers of the Departnent can act under the
provi si on. However, there is no dispute with respect to
that sub-section as the power has to he exercised for the
purpose of the Act i.e., wth reference to assessnent
proceedings at all stages including recovery of tax and
prosecution for offences. It is not disputed that the power

under sub-s. (1) can only be exercised to require a dealer
to produce accounts etc. relating to his business and not
that of any body el se.

The nmain dispute centres round the interpretation of sub-
s.(2) of s.41. The contention on behalf of the respondents
is that that provision did not authorise search of prenises
but nmerely provided for inspection thereof it all reasonable
times by the enmpowered officer. W shall first deal with,
the main part of sub-s. (2) to see what it provides wthout
reference to the proviso. Cearly Sub-s(2) provides for
three things, namely--(1) all accounts. registers, records
and ot her docunents mai ntai ned by a dealer in the course of
his business ',,hall be open to inspection at all reasonable
times, (ii) the goods in the possession of the dealer shal
al so be open to inspection, and (iii) the dealer’'s offices,
shops, godowns, vessels or vehicles shall also be open to
i nspection. There is no doubt that there are no specific
words in sub-s. (2) giving power of search. ~But if we read
the three powers conferred by sub-s.(2) it should not be
difficult to hold that search is included therein. In sub-
s.(1) the dealer is required to produce his accounts etc.
and to furnish other information relating to his business
and it is left to the dealer to produce what accounts he
may say he has. The |egislature was however cogni zant of

the fact that a dealer may not (produce all accounts or
furnish ill information even though required to do so, under
sub-s.(1). Therefore. sub-s.(2) provides that ,ill accounts
etc. of the dealer shall be open to inspection. It also
provides that the dealer’s offices. shops, godowns, vessels
or vehicles shall be open to inspection. It is true -that

generally speaking a power to inspect does not necessarily
gi ve power to search. But

155

where, as in this case, the power has been given to inspect
not merely accounts, registers, records and other docunents
mai ntained by a dealer but also to inspect ‘his offices,
shops, godowns, vessels or vehicles, it follows that the
enmpower ed of ficer woul d have the right to enter the offices
etc. for purposes of inspection. Naturally his inspection
will be for purposes of the Act i.e., for the purpose of
seeing that there is no evasion of tax. |If therefore during
his inspection of offices etc. the enmpowered officer finds
any accounts, registers, records or other documents in the
shop, those accounts etc. will also be open to inspection.
Readi ng therefore these two provisions together, it is clear
that the enpowered officer has the right to; enter the
offices etc. and to inspect them and if on such inspection
he finds accounts etc. he has also the power to inspect
them Lind to see if they relate to the business. These
two powers taken together in our opinion nean that the em
powered officer has the power to search the office etc. and
i nspect accounts etc found therein. Though therefore the
word "search" has not been used in sub-s.(2) these two
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powers of entering the offices etc. for inspection and of
i nspecting every kind of account maintained by a dealer with
respect to his business together anmount to giving the
of ficer concerned the power to enter and search the offices
etc. and if he finds any account in the offices, shops etc.
to inspect them O herwi se we can see no sense in the
| egi slature giving power to the enpowered officer to enter
the offices etc. for the purpose of inspection as the
officer concerned would only do so for the purpose of
finding out all accounts etc. mmintained by the dealer and
if necessary to inspect themfor the purposes of the Act.
We cannot therefore agree with the High Court that there is
no power of search whatsoever in sub-s(2) because the
subsection in terns does not provide for search.

goods in the possession of the dealer. He has also the
power to enter the dealer’'s offices etc. for the purpose of
such inspection, ~Combining these two powers together it
foll ows on the sane reasoning that the officer has the power
to search for the goods also and to inspect themif found in
the offices etc. of the dealer. W have therefore no
hesitation in conming to the conclusion that the power of
search is inplicit in sub-s.(2) with reference accounts etc.
mai ntained by the dealer and the goods in the ’')possession
of the dealer. It also seens to us that this power in Sub-
s. (2) is confined to offices, shops, godowns. vessels and
vehicles of the dealer and does not go beyond them It s
urged on behalf of the appellant that as the officer is
entitled to inspect all accounts etc. rmaintained by the
dealer he can search for them even in the deal er’s
residential prem ses. . But we do not agree with this conten-
tion. for we have found the power of search by reading the
power of inspection of offices etc. wth the power of
i nspection of accounts etc. and the power of inspection of
goods. Sub-s. (2) does not give any power of inspecting the
resi dential, accommopdation

156

of the dealer and therefore it cannot be read as giving the
power of search of the residential house for purposes of the
Act . But whether it is a case of  business-cumresidence,
the power of search will be there, for under sub-s.(2) al
of fices, shops, godowns, vessels or vehicles of the dealer
are open to inspection.

Let us now see what light is thrown on the interpretation of
sub-s.(2) by the proviso and whether the interpretation we
have put on the main part of sub-s.(2) is supported by the
provi so. The proviso lays down that (i) no purely
resi dential accomodation shall be entered into and searched
by such officer except on the authority of a search warrant
i ssued by a Magi strate having jurisdiction over the area and
(ii) that all searches under this sub-section shall, so far
as may be, be nmde in accordance with the provisions of the
Code of Crimnal Procedure, 1898. The latter part 'of the
proviso clearly shows that the main part of sub-s.(2)  con-
tenpl ates searches, for it refers to all searches nade under
this sub-section. |If the reference in the second part  of
the proviso was confined only to searches made under the
first part of the proviso, the words would have been "al
searches under this proviso shall be made in accordance with
the provisions of the Code of Criminal Procedure." The
proviso therefore bears out the construction that we have
put on the main part of sub-s.(2). But it is urged that a
proviso carves out sonething which is already contained in
the main provision and the nmain provision at any rate does
not provi de for search of a purely residentia
acconmodat i on. Therefore the proviso is otiose. That is
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what the High Court also seens to have held. General |l y
speaking, it is true that the proviso is an exception to the
main part of the section; but it is recognised that in
exceptional cases a proviso may be a substantive provision
itself. W may in this connection refer to Bhonda Urban
District Council v. Taff Vale Railway Co.(1), where s.51 of
the Act there under consideration was framed as a proviso to
precedi ng sections. The Lord Chancell or however pointed out
that "though s.51 was framed as a proviso upon preceding
sections, but it is true that the latter half of it, though
in forma proviso, is in substance a fresh enactnent, adding
to and not nerely qualifying that which goes before.".

Again in Comm ssioner of Incone-Tax v. Nandlal Bhandari &
Sons(2) it was observed that 'though ordinarily a proviso
restricts rat her than enlarges the neaning of t he
provi si onal to which it is appended, at times t he
| egi sl ature enbodies a substantive provision in a proviso.
The question whether a proviso iis by way of an exception or
a condition to the substantive provision, or whether it 1is
in itself a substantive provision, nust be determined on the
subst ance of the proviso and not its form".

(1) L. R [1909] A C. 253.

(2) [1963]47 1. T. R _803.

157

Finally in State of Rajasthan v. Leela Jain(l) the question
arose whether the proviso in the Act ~under consideration
there was a limting provision to the main provision or was
a substantive provision in itself. ~This Court observed that
"so far as general principle of construction of a proviso is
concerned, it has been broadly stated that the function of a
proviso is tolimt the main part of the section and carve
out sonething which but for the proviso would have been
within the operative part." But it was further observed that
the proviso in that particular case was really not a proviso
in the accepted sense but _an independent | egi slative
provision by which to a renedy which was prohibited by the
main part of the section, an alternative was provided.

These three cases show that in exceptional circunstances a
proviso may not be really a proviso.in the accepted sense
but nay be a substantive provisionitself. It seems to us
that the proviso under consideration now is - of thi's
exceptional nature. As we have already held, there is no
provision in the main part of the sub-section for searching
purely residential premses. Therefore when the proviso
provides for such search it is providing for sonething in-
dependent of the main part of the sub-section. Further the
second part of the proviso which talks of searches nade
under this sub-section shows that the power of ! inspection
provided in the main part of the sub-section is  tantanount
to a power of search. W have already cone to that
concl usi on i ndependent of the proviso. Al that we need say
here is that the proviso also shows that that interpretation

is correct. W may add that we are not precluded from
| ooking at the proviso in interpreting the main part of the
sub-section. W may in this connection refer to the

foll owi ng passage in Maxwell on Interpretation of Statutes,
El eventh Edition, at p.155 where it is observed-
"There is no rule that the first or enacting
part is to, be construed without reference to
the proviso. ’'The proper course is to apply
the broad general rule of construction, which
is that a section or enactnment must be
'construed as a whole, each portion throw ng
[ight, if need be, on the rest’.
"The true principle undoubtedly is that the
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sound interpretation and neaning of the
statute, on a view of the enacting clause,
savi ng cl ause and provi so, taken and construed
together is to prevail."
But as we have said already even without |ooking at the
proviso, our conclusion is that the main part of sub-s.(2)
provides for searches and the proviso nerely enforces that
concl usi on. We therefore cannot agree with the Hi gh Court
that subsection(2) does not provide for search of the
busi ness prem ses of a dealer, in the shape of offices etc.
(1) [1965] 1 B.C. R 276
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Then we come to sub-section(3). That provides for the
sei zure of accounts etc., if the empowered officer has

reason to suspect that any dealer is attenpting to evade the
paynment of any tax. fee or other anmount due from him under
the Act. If he has such reason he may for reasons to be
recorded in witing seize such accounts etc. Now if sub-
s.(2) ' gives -power of search,” sub-s.(3) nerely provides
further ‘power to seize the accounts etc. found on such
search. W have already held that sub-s.(2) gives the power
of search and in that case sub-s.(3) is nerely conplenentary
to sub-s.(2) and gives the , empowered officer the power to
seize the accounts found in certain " circunstances. | f
anything, sub-s.(3) also bears out that sub-s.(2) nust
i ncl ude the power of 'search for a seizure under sub-s.(3) is
not possible unless there is a search. Readi ng therefore
sub-s (2), its proviso and sub-s.(3) together we are of
opinion that they provide for search and seizure wthout
warrant except that  if the place searched is a purely
residential accompbdation it -cannot be searched w thout a
search warrant froma Magistrate. It naturally follows that
if it cannot be searched without a search warrant it is not
open to the empowered officer to seize anything from a
resi dential accommodation for he cannot enter and search it
unl ess he has a warrant froma Mgistrate to do so.

The next question relates to the(legislative conpetence of
the State, legislature to enact sub-s.(4). This subsection
provides for seizure and confiscation of any goods found in
any office etc.. including purely residential —acconmpdati on
after search if they are not accounted for in the accounts
mai ntai ned in the course of the deal er’s business. The sub-
section thus conpletes the process which starts with sub-
section (1) and gives authority to the enpowered officer to
sei ze and confiscate goods of the nature indicated therein

The contention on behalf of the respondents is that the
power of confiscation provided by sub-s.(4) was not wthin
the competence of the State Legislature under item 54, _List
1. of the Seventh Schedule relating to tax on  sales and
purchase of goods. On the other hand. the appellant
justifies the power to seize and confiscate goods- on the
round that it is ancillary and incidental to the power to
tax, for it is necessary to have such power in order to
check evasion of tax and make it unprofitable. The  Hi gh
Court held that the Act was not a | aw on goods and that a
provision for confiscation of goods found on search was
neither incidental nor ancillary to the power to tax
contained in item54. List Il of the Seventh Schedule. Now
it has not been and cannot be disputed that the entries in
the various Lists of the Seventh Schedul e nust be given the
wi dest possible interpretation. It is also not in doubt
that while nmaking a | aw under any entry in the Schedule it
is conpetent to the legislature to make all such incidenta

and ancillary provisions as may be necessary to effectuate
the law, particularly it cannot be disputed that in the case
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of a taxing statute it is open to the legislature to enact
provi si ons which
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woul d check evasion of tax. It is under this power to
check- evasion that provision for search and seizure is made
in many taxing statutes. It must therefore be held that the

| egi sl ature has power to provide for search and seizure in
connection with taxation laws in order that evasion may be
checked. It is further urged on behalf of the appell ant
that confiscation of goods which are not entered in accounts
is merely a provision of ancillary nature to check evasion
of tax by nmaking it unprofitable for dealers to secrete
goods in which they are dealing. Reliance in this connec-
tion is placed on K S. Papantna and another v. Deputy
Commercial Tax Oficer, Guntakal,(1) where the Andhra
Pradesh High Court upheld an anal ogous provision in the
Andhra Pradesh General Sales Tax Act, (No. 6 of 1957). in
s.28 (6).

We do not ‘propose in the present case to decide the genera
guesti on whet her -a power to confiscate goods which are found
on search-and which are not entered i'n account books of the
dealer is an ancillary power necessary for the purpose of
stoppi ng evasion of tax. Assuming that is so, we have stil
to see whether sub-s.(4) of the Act can be upheld read al ong
with the second proviso thereof. It nay be added that there
is no such provision as the second provisoin s.28 of the
Andhra Pradesh Ceneral Sales Tax Act. W do not therefore
propose to express any opinion as to the correctness of the
above decision of the Andhra Pradesh H gh Court. Sub- s(4)
of s.41, before it was anmended by the Madras Ceneral Sales
Tax (Second Amendnent) Act. from April 1, 1961, had only the
first proviso with respect to giving an opportunity of being
heard and making an enquiry in the natter ~ before ‘ordering
confiscation. By the anendnent of 1961, the second | proviso
was added. That provides that the officer ordering the
confiscation shall give the person affected option to pay in
lieu of confiscation. in cases where the goods are taxable
under the Act. in addition to the tax recoverable, 'a sum of
noney not exceedi ng one thousand rupees or doubl e the anount
of tax recoverable. whichever is greater. This provision
clearly requires the officer ordering confiscation to do two
things(i) to order the person concerned to pay the tax
recoverable. and (ii) to pay a sumof nbney not exceeding
one thousand rupees or double the anpbunt of tax recoverable.
whi chever is greater. W have already indicated thatin a
large majority of cases covered by the Act the tax is
payabl e at the point of first sale in the State. ~But wunder
cl.(a) of the second proviso the tax is ordered to be
recovered even before the sale, in addition to the penalty
not exceeding Rs. 1,000 or double the anmunt of tax
recoverabl e whichever is greater. Therefore cl.(a) of the
second proviso is clearly repugnant to the general schene of
the Act which in the majority of the cases provides for

recovery of tax at the point of first sale in the State. In
vi ew of this repugnancy one or other of these two provisions
nust fall. Cearly it

(1967) XIX S.T.C. 506.
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is cl. (a) in the proviso which under the circunstances mnust
fall, for we cannot hold that the entire Act nust fal

because of this inconsistency with respect to recovery of
tax under cl.(a) of the ,second proviso even before the
taxable event occurs in the large magjority of cases which
woul d be covered by the Act. W are ,therefore of opinion
that cl.(a) of the second proviso being repugnant to the
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entire schene of the Act, in so far as it provides for
recovery of tax even before the first sale in the State
which is the point of tine in a large majority of cases for
recovery of tax, must ,fall, on the ground of repugnancy.

It is next urged that in any case the second provisio is
severabl e and therefore only this proviso would fall and not
the main part of sub-s.(4). W are however of opinion that
cl. (a) of second proviso is not severable. W have al ready
indicated that originally the second proviso was not there
inthe Act. It was brought in by the anendrment of 1961 and
it conpels the officer to give the 'Option, and thus conpels
recovery of tax even .in those cases where the tax is
recoverable only at the first point of sale in the State
which naturally has not occurred in cases of goods seized
"from the dealer hinself. Considering the fact that the
| egi sl ature added this conpulsory proviso later, it is clear
that the |legislature intended that the main part of the
section and the second proviso should go together. It is
difficult to-hold therefore that after the introduction of
the second proviso in 1961, the legislature could have
i ntended that- the main part of sub-s.(4) should stand by
itself. W are therefore of opinion that sub-s.(4) with the
two provisos nust fall on this narrow ground. W therefore
agree with the Hi gh Court and strike down sub-s.(4) but for
reasons different fromthose which comended thenselves to
the H gh Court.

Then we cone to the question whether sub-ss.(2) and (3) of
s.41 of the Act which have been struck down by the High
Court on the ground that they are unreasonable restrictions
on the right to hold property and to carry on trade have
been correctly struck down. The main reason which  inpelled
the Hi gh Court to strike ,down sub-s.(2) was that there was
no saf eguard provided for search made thereunder. The High
Court held that s. 165 of the Code of Criminal Procedure did
not apply to searches nade under sub-s(2). It also held
that the State CGovernnent was given-the power to enpower any
officer to make a search under sub-s.(2) and this neant that
even an officer of low status could be enpower ed.
Consequently the High Court struck down sub-s.(2) on the
ground that it gave arbitrary power of search which could be
made even by an officer of low status. It is true that
search under this sub-section can be nmade by any officer
enmpowered by Governnment in this behalf, but we have no
reason to think that Governnment will not enpower officers of
proper status to make searches. In this very case, we find
that the Governnent enpowered an Assistant  Comercial Tax
Oficer, a Revenue Inspector and a Sub | nspector of Police
to nake searches. Considering the
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| arge nunber of dealers who are covered by the Act, it
cannot be said that these officers are of such |low status
that they cannot be depended upon to nake a search with due
care and caution. W cannot also forget that in a case of
this kind the Governnent cannot find sufficient nunber  of
of ficers of what nmay be called high status to nake searches,
for dealers who may be covered by the Act nay be 1|egion
throughout the State, and if such searches could only be
made by high officers there would not be enough officers
available to do so. The fact that the Act gives power to
CGovernment to, enmpower any officer is therefore no reason to
strike. it down for, as we have said, the Governnent wl]l
see that officers of proper status are enpowered. Nor do we
think that an Assistant Commercial Tax O ficer or an
| nspect or of Revenue Departnent or a Sub-Ilnspector of Police
Department is not an officer of proper status to make
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searches under this provision

We are al so of opinion that though sub-s.(2) itself provides
no saf eguards and m ght have been open to objection on that
ground, there is a provision in the proviso to, sub-s.(2)
which lays down that all searches wunder this subsection

shall, so far as may be. be nade in accordance wth the
provisions of the Code of Crimnal Procedure. Ther ef or g,
the provisions of the Code of Criminal Procedure, so far as
may be, apply to all searches nmade under sub-s. (2). It

appears that in the High Court, the parties as well as the
Court assumed that s.165 of the Code of Criminal Procedure
woul d not apply to searches under sub-s.(2) W cannot see
any warrant for this assunption. The proviso clearly |ays
down that all searches made under this sub-section, so far
as may be, shall be nmade in accordance with the provisions
of the Code of Criminal Procedure. Thus all provisions
contained in the Code of Crimnal Procedure relating to
searches woul d be applicable to searches under sub-s.(2), so
far as nmay be. Sone of these provisions are contained in
Chapter VIl but one such provision is contained in s.165. It
is true that that section specifically refers to an officer
i n-charge of a police-stationor a police officer making an
i nvestigation. But when the proviso applies the provisions
of the Code of Crimnal Procedure to all searches made under
this sub-section, as far as may be possible, we see no
reason why s.165 should not apply, nutatis nutandis, to
searches nmmde under sub-s.(2). W are therefore of opinion
that safeguards provided in S. 165 also apply  to searches
made under sub-s. (2). These safeguards are-(i) the em
powered officer nmust have reasonabl e grounds for  believing
that anything necessary for the purpose of recovery of tax
may be found in any place within his jurisdiction, (ii) he
nmust be of the opinion that such thing cannot be otherwi se
got without undue delay, (iii) be must record in witing the
grounds of his belief, and (iv) he must specify in such
witing so far as possible the thing for which search is to
be made. After he has done these things, he can make the
search. These safeguards, which in our opinion
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apply searches under sub-s.(2) also clearly show that the
power to search under sub-s. (2) is not arbitrary.” In view
of these safeguards and ot her safeguards provided in Chapter
VII of the Code apply so far as nay be to searsee no reason
to hold that the restriction, if any, on the right'to hold
property and to carry on trade by the search provided in
sub-s.(2) is not a reasonable restriction keeping in view
the object of the search, nanely, prevention of evasion of
t ax.

Next we cone to sub-s.(3), which as we have already stated

is conplenentary to sub-s.(2). It provides in addition to
t he saf eguards- which have to be conplied with when-a search
i s made under sub-s.(2), that the officer may seize accounts
etc. if he has reason to suspect that any dealer is
attenpting to evade the paynent of any tax etc. due from-him
under the Act. It also provides that he has to record his
reasons in witing and we are of opinion that these reasons
have to be recorded before the accounts are seize. It
further provides that the deal er shall be given a receipt,
and this nmeans that the receipt nust be given as and when
the accounts etc. are seized. Finally it provides that
these accounts etc. Shall be retained by such officer so
long as may be necessary for their exanmi nation and for any
enquiry or proceeding under the Act. These in our opinion
are sufficient safeguards and the restrictions i S any, on
the right to hold property and the right to carry on trade
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by sub-s.(3) nust therefore be held to, be a reasonable
restriction. We nay add that the proviso to sub-s.(3) has
fixed the period for which the officer seizing accounts can
keep them nanely,’” @ days at a tine, and if he wants to
keep them for has to 'take the permission of the next
addi tional safeguard entitling the dealer accounts after
every 30 days,’ unless’a higher officer has permtted the
retention of accounts for a period |onger than 30 days. W
cannot therefore agree with the high Hi gh Court that sub-ss.
(2) and (3) of s. 41 of the Act are unr easonabl e
restrictions on the right to hold property or carry on trade
for reasons indicated. W are of opinion that they are
reasonabl e restrictions which are protected by cls. (5) and
(6) of Art. 19 of the Constitution.

We now proceed to consider what order should be passed in
t he appeal s in the view we have taken about t he
interpretation and validity of sub-ss. (2) and (3) of s. 41
of the Act. We have already indicated that the H gh Court
hel d that 'the warrant issued by the Magistrate for search of
the residental accompdati on was bad because it showed that
the Magistrate had not applied his mnd to the question of
issuing it, inasnuch as there were portions which should
have been struck out fromthe printed formand gaps which
shoul d have been filled i'n. But this was not done.
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That conclusion of /the High Court ~ has xi(4 @e ,@
chal | enged before us. The H gh Court has further held’that
a r prékr and reasonabl e opportunity was not given to the
persons concerned to show that the goods seized Wre not
prpperly accounted for in their account-books, though this
findili’ is not material nowfor 9 we have held that sub-
s.(4) falls inits entirety. It follows therefore that
anyt hing recovered fromthe search of the residential accom
nodati on on the basis of this defective warrant nust be
ret ur ned. It also follows that anything confiscated nmnust
al so be returned, as we have held that sub-s.(4) nust fall
As to the accounts etc. said tot have been seized, it
appears to us that the safeguards provided under s. 165 of
the Code of Crinminal procedure do not appear to have
been followed when the search was nmade for the sinple
reason that everybody thought that  provision was not
applicable to a search under sub-s.(2). Therefore, as the
safeguards provided in s. 165 of the Code of Crimna
Procedure were not foll owed, anything recovered on a
defective search of this kind nust be returned. 1t follows
therefor that the final order of the High Court al | owi ng
the wit petitions nust stand, though we do not agree with
the interpretation of the Hi gh Court that sub-ss.(2) and (3)
are unconstituti onal on the ground of their bei ng
unreasonable restrictons on the right to hold property and
to carry on trade. The appeals therefore fails -and are
hereby dismissed. In view of our decision on the main
guestion of law, we order parties to bear their own costs in
all the appeals.

Appeal s disnmisyed,, RK P.S
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