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PETI TI ONER
SRI BUDHI A SWAIN & ORS

Vs.

RESPONDENT:
GOPI NATH DEB & ORS

DATE OF JUDGVENT: 07/ 05/ 1999

BENCH
A.P.Msra, R C Lahoti

JUDGVENT:

R C. ~LAHOI, J.

The respondent no.l is a deity seated at village
Bi shwanat hpur in the District of Puri.  On an application
filed by the respondent no.1 under Sections 6 and 7 of the
Oissa Estates Abolition Act, 1951 (hereinafter "the Act’,
for short), the Estate Abolition Collector-cum Additiona
Tashil dar passed ‘an order of settlement dated 2.4.1966 in
favour of respondent no.1 settling the |ands  covered by
khata nunbers 431 & 438 of village Bishwanathpur. Rent
schedul e was issued pursuant to the order of settlenent and
rent was realised fromthe respondent no.1 fromthe date of
settlenent. There was no appeal preferred agai nst the order
dated 2.4.1966 and thus the order of settlement achieved a
finality.

On 24.7.74 the appellants, 12 in nunber, /'who are
residents of village Panibhandar, District Puri filed an
application seeking review of the order of settlenment dated
2.4.66. The only ground for review raised in the
application was that the public notice of the claim
preferred by the respondent no.1 was not —served in-the
locality as prescribed. The OE A Collector purported to
exerci se the power of review under Section "151 CPC' having
formed an opinion that the proclanmation was not properly
done in accordance with the |aw as the order-sheet of the

case did not disclose the manner of proclamation. The
respondent no.l1 preferred an appeal before the Additiona
District Mugistrate (Land Records) Puri, who forned an
opinion that the OE A Coll ector was not expressly

conferred with any power of review but the order could be
justified as one of recalling of an earlier order which had
occasioned failure of justice. |If the mandatory provisions
of Section 8A (2) of the Act were not followed then the
order dated 2.4.1966 was rendered a nullity. The |earned
ADM observed that the claimpetition by respondent no.1 was
filed some time in 1963, i.e. beyond the prescribed period
of six nonths. The | earned ADM al so observed that the claim
preferred by the respondent no.1 should have been treated as
a lease case and not as a claim case. At the end,
sustaining the setting aside of the order dated 2.4.1966 the
| earned ADM remanded the case to the OE A Collector-cum
Addi ti onal Tahsildar for disposal afresh in the Iight of the
observations made by him The respondent no.1l preferred a
petition wunder Article 226/227 of the Constitution before
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the Hi gh Court of Orissa. The petition has been all owed and
the orders of OE A Collector and the ADM have both been
set aside by the H gh Court forming an opinion that the
power to review as assuned by OE. A Collector did not
exi st and the circunstances of the case did not warrant the
exercise of power to recall an earlier order passed by the
OE A Col | ect or which was one passed wthin the
jurisdiction of the OE A Collector being set aside, nore
so when the averments nmde in the application seeking

reviewrecall did not go beyond alleging an irregularity
nmerely or at the worst an illegality. The aggrieved
appel | ant s, the 12 vill agers who had sought for
reviewrecall, have filed this appeal by special |eave

i mpugning the order of the H gh Court. Having heard the
| earned counsel for the parties we are of the opinion that
no fault can be found with the order of the H gh Court and
the appeal therefore deserves to be dism ssed.

The only provision for ' reviewin the Act is to be
found in Section 38A whereunder a review nay be sought for
within one year fromthe date of the decision or order but
only on the ground that there has been a clerical or
arithmetical mstake in the course of any proceedings in the

Act . It was al so conceded by the | earned counsel for the
appel lants that the proceedings initiated by the appellants
were certainly not under Section 38A. 1t was al so conceded

at the bar that the subsequent _action of the OE A
Collector could be' sustained only if supportable by the
power to recall. \What is a power to recall? Inherent power
to recall its own order vesting in tribunals or courts was
noticed in Indian Bank Vs. Ms Satyam Fibres  India Pvt.
Ltd. 1996 (5) SCC 550. Vide para 23, this Court has held
that the courts have inherent power to recall and set aside
an order (i) obtained by fraud practised upon the Court,
(ii) when the Court is misled by a party, or (iii) when the
Court itself conmits a m stake which prejudices a party. In
A R Antul ay Vs. R S. Nayak & Anr. AIR 1988 /SC 1531
(vide para 130), this Court has noticed notions to set aside
judgrments being permtted where (i) a judgrment was rendered
in ignorance of the fact that a necessary party had not been
served at all and was shown as served or in ignorance of the
fact that a necessary party had died and the estate was not
represented, (ii) a judgment was obtained by fraud, (iii) a
party has had no notice and a decree was nmade against ~him
and such party approaches the Court for setting aside the
deci sion ex debito justitiae on proof of the fact that there
was no service. In Corpus Juris Secundum (Vol. Xl X) under
the Chapter "Judgnent- Opening and Vacating" (paras.265 to
284 at pages 487-510) the |law on the subject. has / been
st at ed. The grounds on which the courts nay open or vacate
their judgnents are generally matters which render the
j udgrment void or which are specified in statutes authori sing
such actions. Invalidity of the judgnment of such nature as
to render it void is a valid ground for vacating it at |east
if the invalidity is apparent on the face of the record.
Fraud or collusion in obtaining a judgnent is a sufficient
ground for opening or vacating it. A judgnment secured in
violation of an agreenent not to enter judgnent may be
vacated on that ground. However, in general, a judgnent
will not be opened or vacated on grounds which could have
been pleaded in the original action. A nmption to vacate
will not be entered when the proper renedy is by sone other
proceedi ngs, such as by appeal. The right to vacation of a
judgrment nay be | ost by waiver or estoppel. Where a party
injured acquiesces in the rendition of the judgnent or
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submits to it, waiver or estoppel results. |In our opinion a
tribunal or a court may recall an order earlier nmade by it
if (i) the proceedings culnminating into an order suffer from
the inherent Jlack of jurisdiction and such lack of
jurisdiction is patent, (ii) there exists fraud or coll usion
in obtaining the judgnent, (iii) there has been a m stake of
the court prejudicing a party or (iv) a judgnment was
rendered in ignorance of the fact that a necessary party had
not been served at all or had died and the estate was not
repr esent ed. The power to recall a judgnent will not be
exerci sed when the ground for re-opening the proceedi ngs or
vacating the judgnent was available to be pleaded in the
original action but was not done or where a proper renedy in
sonme other proceeding such as by way of appeal or revision
was available but was not availed. The right to seek
vacation of a judgment may be | ost by waiver, estoppel or
acqui escence. A distinction has to be drawn between | ack of
jurisdiction and a nere error in exercise of jurisdiction

The former strikes at the very root of the exercise and want
of jurisdiction may vitiate the proceedi ngs rendering them
and the —orders passed therein-a nullity. A nere error in
exercise of jurisdiction does not vitiate the legality and
validity of the proceedi ngs and the order passed thereon
unless set aside /in the manner known to law by laying a
chal l enge subject/ tothe lawof limtation. In Hra La

Patni Vs. Sri Kali Nath AIR 1962 SC 199, it was held :-

. The wvalidity of a decree can be challenged in
execution proceedings only onthe ground that. the court
whi ch passed the decree was | acking in inherent jurisdiction
in the sense that it couldnot have seisin of ‘the case
because the subject nmatter was wholly foreign to its
jurisdiction or that the defendant was dead at the tine the
suit had been instituted or decree passed, or some such
other ground which could have the effect of rendering the
court entirely lacking in jurisdiction in respect  of the
subject nmatter of the suit or over the parties to/it." As
already noted the appellants sought for review or recall of
the order fromthe OE A Collector solely by alleging that
the notice which was required to be published in the
locality before settling the |and in favour of the
respondent no.1 was not served in accordance with the nanner
prescri bed by I aw. The appel lants did not pl ead
‘non-service of the notice’ but raised objection only with
regard to ‘the manner of service of the notice’ . The Hi gh
Court had called for and perused the record of the OE A
Col l ector and noted that the notice was issued on15.12.1963
inviting public objection. The notice was ‘avail able on
record but some

of its pages were missing. The OE A Collector had
noted in his order dated 23.2.1966 as under :-.|nmR0

"I't is only due to mssing of some pages of the
proclamation including the |ast page over which the report
of the process server was there, a scope was available to
the objectors to file this petition. Under the above
ci rcumst ances, it is not necessary to issue another
proclamation and entertain further objection since the case
is being heard and going to be finalised on 14.3.66."

The O E A Col l ector was satisfied of the notice
having been published. Assuning that the notice was not
published in the manner contenplated by law, it will at best
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be a case of irregularity in the proceedings but certainly
not a fact striking at the very jurisdiction of the
authority passing the order. The Appellate Authority, i.e.
the ADM has in his order noted two other contentions raised
by the appellants, viz., (i) the application for settlenent
by the respondent no.1 was not filed within the prescribed
time, and (2) the application should have been treated as an
application for |ease and should not have been treated as a
claim case. None of the two pleas was raised by the
appellants in their pleadings. None of the two was urged
before OE A Collector. Therefore there was no occasion
to consider those pleas. Still we nmay nmake it clear that
none of the two pleas could have been a ground for recalling
the order which was otherwise wthin the jurisdiction
conferred on the O E A~ Collector. Though it is a disputed
guestion of fact, ~as noted by the Hgh Court, that the
application by the respondent no.1 was filed wthin the
prescribed time or not. Nevertheless, we are very clear in
our mnd that an order made on an application filed beyond
the time prescribed for filing the same may be an illega
order but is certainly not an ~order passed wi t hout
jurisdiction.

A suit or proceeding entertained and decided in spite
of being barred by limtation is not without jurisdiction
at worst in can be a case of illegality. In Ittyavira
Mat hai Vs. Varkey Varkey & Anr. - AI'R-1964 (Vol.15) SC 907
this Court has held: -

..... Even assuming that the suit was barred by tine,
it is difficult to appreciate the contention  of |earned
counsel that the decree can be treated as a nullity and

ignored in subsequent litigation. |If the suit was barred by
time and yet the Court decreed-it, the court would be
commtting an illegality and therefore the aggrieved party

woul d be entitled to have the decree set aside by preferring
an appeal against it. But it is/well settled that a Court
having jurisdiction over the subject matter of the suit and
over the parties thereto, though bound to decide right may

deci de wong; and that even though it decided wong it
woul d not be doing sonething which it had no jurisdiction to
do. It had the jurisdiction over the subject-matter and it

had the jurisdiction over the party and, therefore, nerely
because it nmde an error in deciding a vital issue in the
suit, it cannot be said that it had acted beyond its
jurisdiction. As has often been said, courts have
jurisdiction to decide right or to decide wong and even
though they decide wong, the decrees rendered by them
cannot be treated as nullities...."

So also whether an application by way of @claim
petition or an application for grant by way of |ease,  both
were entertainable by the OE A Collector and it was for
him to decide which way he chose to deal wth the
application. In any case, he had the jurisdiction to dea
with the application. No case was nade out before the
OE A Collector and the ADM for recalling the order of
settlenent dated 2.4.1966. The order did not suffer from
lack of jurisdiction or fromerror of jurisdiction rmuch |ess
an inherent one. The High Court has rightly set aside the
order dated 2.2.1976 passed by the OE. A Collector as the
same was without jurisdiction. 1In passing the order dated
2.2.1976 OE A Col l ector had exercised a jurisdiction
which the law did not vest in him The order could not have




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 5 of 5

been sustained by the ADMin

the H gh Court. The appeal

appeal . No fault can be found with the view taken by

is therefore dismssed though

wi t hout any order as to the costs.




