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Arbitration-Reference-Notice in wri ting by part to

arbitration to act--Time within which award nust be nade
Arbitration Act, 1940 (10 of 1940), First Schedule r. 3.

HEADNOTE

The appel l ant, the respondents 1 and 2 and their nother re-
ferred their dispute to arbitration by a regi stered
agreement . Wthin 10 days thereof ‘the arbitrators  entered
on the reference. After about a year the nother of the
parties died and the arbitrators did not proceed with the
enquiry. About a vyear thereafter the appellant gave a
notice to the arbitrators requesting themto proceed with
the reference and give their award. the arbitrators made _an
awar d. The appellant filed an application in the Court
praying for filing of the award and naking it a rule of the
court. The respondents 1 and 2 as defendants raised
obj ections, one of which was that the award was~ not given
within the tine prescribed by law. The Cvil judge rejected
the objections and nade a decree. On appeal the H gh Court
found that the award was made after the limtation period
and set aside the decree of the Civil judge and disn ssed
the suit.

Appellant’s case was that r.3 of First Schedule to the
Arbitration Act provided for alternative periods for
arbitrators to make their award. Under second alternative
an award could be made within 4 nonths fromdate of notice
to arbitrators to act and hence award was within tine.

The question was whether the notice to act if given
subsequent to the arbitrators entering on reference, the
period should be conputed fromthe forner date or from the
latter date.

Held, Sinha, C J., Subba Rao and Mudhol kar, JJ.), that r. 3
of the First Schedule to the Arbitration Act, 1940, is
mandat ory, the object being to prescribe atine limt in the
i nterest of expeditious disposal of arbitration proceedings.
It inposes a duty on the arbitrators to nake their award
within one or other of the three alternative periods
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nentioned therein. The party can only ask the arbitrator to

act if heis legally bound to act under the reference. A

notice to act can

721

only be. given when an arbitrator is not acting i.e. he has
refused or neglected to discharge his duty.

The words "enter on the reference" occurring in r. 3 of
First Schedul e are not synonynmous with the words 1 to act".
The words "to act" is nore conprehensive and of a wider
i mport than the words "to enter on the reference.”

A notice to act may be given before or after the arbitrators
entered upon the reference.. If notice to act is given
before they entered upon the reference, the four nonths
would be conputed fromthe date they entered upon the
ref erence. If a party gives notice to act within 4 nonths
after the arbitrators entered upon the reference, the
arbitrators can make an award within 4 nonths fromthe date
of such notice. ~And in that event, after the expiry of the
said 4 nonths the arbitrators becone functus officio unless
the period is extended by court under s. 28 of the Act; such
period may also be extended by the court, though the award
has- been factually made, ot herwi se the docunment described as
an award woul d be treated as non est.

Per Raghubar Dayal, J.-The period of 4 nonths under r. 3 of
First Schedule is to run from the date of arbitrator
entering on the reference or from the date on which
arbitrator is called upon to act by notice in witing from

any party. |If arbitrator has entered on reference, period
of 4 nonths begins to run fromthe date of ‘entering on
ref erence. Any notice subsequently given calling upon to
act wll not nmake the period of 4 nonths start afresh and
such notice is not contenplated by r. 3 and” it would be
i neffective. It is not necessary to consider whether the

notice served after expiry of 4 nonths i's a good notice or
not. But in view of s. 28 of the Act, so long as the power
vested in the arbitrators to decide the dispute is not
wi t hdrawn, they continue to be conpetent to act on /expecta-
tion that period for naking award would be extended by

court. Arbitrators enter on a reference as soon as they
accept their appointnent and comrunicate to each other about
t he ref erence. This is earlier than starting the
pr oceedi ngs. Calling wupon arbitrators to act includes

asking themto enter on the reference or to do anything in
connection wth reference except asking them to do the
routine acts.

In the present case arbitrators nade the award when the
arbitrators had no jurisdiction, it having been nade after
the expiry of 4 nonths fromtheir entering on the reference.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION Civil Appeal No. 219 of 1958.
722

Appeal fromthe judgnent and decree dated January 5, 1954 of
the All ahabad H gh Court, in First Appeal from Order No. 353
of 1953.

S. K. Kapur and Ganpat Rai, for the appellants

A. N CGoyal, for respondents Nos. 1-2.

1961. WMay 4. The Judgnents of the Court were delivered by
SUBBA RAO, J.--This appeal by certificate raises a question
of construction of r. 3 of the First Schedule to the
Arbitration Act, 1940 (10 of 1940) (hereinafter referred to
as the Act).

The facts material to the question raised may be briefly
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stated. The appellant and respondents 1 and 2 are brothers.
On  August 17, 1948, the appellant and respondents 1 and 2
and their nmother by a registered deed of agreenent referred
their dispute regarding the partition of two houses in the
city of Banaras to two arbitrators, respondents 3 and 4.
Wthin 10 days of the reference, the said arbitrators gave
notice to the parties and began to take evidence i.e., they
entered on the reference. On July 25, 1949, Rajwanti, the
not her of the appellant and respondents 1 and 2 died, and
the arbitrators did not proceed with the inquiry. On August
31, 1950, i.e., nore than one year after the death of
Rajwanti, the appellant gave a notice to the arbitrators
requesting themto proceed with the reference and give the
award at an early data. On Cctober 1, 1950, i.e., within 4
nmonths fromthe date of ‘the notice, the arbitrators nade an
award and it was duly registered. On January 23, 1951, the
appel l ant filed an-application under ss. 14(2) and 17 of the
Act in the Court of the Cvil Judge, Banaras, praying that
the said, award be filed and be nade a rule of the court.
The said application was registered as a suit ; the
appel l ant- was placed in the position of plaintiff and the
respondents in that of defendants. The respondents raised

various objections to the said application ; one of the
obj ections, with which only we are now concer ned
723

was that the, award was not given within the time fixed by
I aw. The learned Civil Judge rejected the objections and
made a decree in terms of the award.~ On appeal, the High
Court cane to the conclusion that the award was nade after
the expiry of the period of limtation, and on that finding
set aside the decree of the learned Civil Judge and
di smissed- the suit with costs. Hence this appeal
Learned counsel for the appellant contends that r. 3 of the
First Schedule to the Act provides for alternative | periods
within which arbitrators have to make their award, @ that
under the second alternative an award could be nade within 4
nonths from the date of notice issued by a party calling
upon the arbitrators to act, and that, as in the present
case the notice to act was given by the appellant to the
arbitrators on August 31, 1950, the award nade by them on
Cct ober 3, 1950, was within the time prescribed.
The answer to the question raised turns —upon the true
nmeaning of the provisions of r. 3 of the First Schedule to
the Act. It will be convenient at the outset to read the
rel evant provisions of the Act.

Section 3 of the Act reads

"An arbitration agreement, unless a different

intention is expressed therein, shall be

deened to include the provisions set out in

First Schedule in so far as they are appli-

cable to the reference."

Rule 3 of the First Schedule to the Act is as

follows :

"The arbitrators shall make their, awar d

within four nonths after entering on the re-

ference or after having been called upon to

act by notice in witing fromany party to the

724

arbitration agreenent or within such extended

time as the Court may allow "

Section 28 says:

"(1) The Court nmay, if it thinks fit, whether

the time for making the award has expired or

not and whether the award has been nmade or

not, enlarge fromtine to tine, the tine for
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nmaki ng the award."
Section 3 of the Act nakes the period prescribed in the
First Schedule for nmaking an award a termof the arbitration
agr eenent . Rule 3 of the First Schedule to the Act s
couched in a nmandatory formand it inposes a duty on the
arbitrators to make their award within one or other of the
three alternative periods nmentioned therein. The first
construction suggested by | earned counsel for respondents is
that the words ""entering on the reference" in the first
clause of the rule and the words "to act” in the second
cl ause thereof are synonynous and they mean the same thing.
This would nmake the second alternative unnecessary in nany
cases, for if the words ",to act" nmeans "to enter on the
reference" there is no need for fixing two separate periods;
for, on that construction, notice would always precede the
act of entering on the reference and, therefore, the first
alternative woul d serve the purpose. On that construction,
the only purpose it serves is that a party may force the
pace by calling upon the arbitrators, who are delaying. to

enter on the reference, to act expeditiously. if the
Legi slature intended to give such alinmted scope to the
said rule, it would not have used two different sets of

words in the two alternative clauses and different starting
points for conputing the period of four nmonths; The word
"act" is certainly nore conprehensive than the words "enter
on the reference." The distinction between the said two sets
of words has been brought out with clarity in Baring Gould
v. Sharpi ngton Conbi ned Pi ck
725
and Shovel Syndicate(l). There, 'on January 11, 1898, one
of the parties served on the arbitrators a notice in witing
addressed to both the arbitrators requiring themto  appoint
an unmpire ; on February 15, 1898, the arbitrators appointed
an unpire ; the arbitrators did not make any award ' but on
April 30, 1898, the unpire nmade his award; it was contended
that by the notice requiring the arbitrators to appoint an
unpire, they had not been called on to act" wthin the
neani ng of Schedule 1 (c), to the Arbitration Act, 1889, and
consequently the three nmonths within which the ~arbitrators
were required by that clause to nake their award had not
expired, and the jurisdiction of the unpire had not arisen
and his award was ,invalid. |In that context it becanme
necessary to decide what the words " called on to act" nean
and whether they were synonynous with the words "called  on
to enter on the reference.”" Lindley, MR, adverting to that
contention observed at p.
"*The three months are to run first "after’
entering on the reference” ; and then in_the
alternative, after "haying been called on to
act.............. If they are "called on to
act’ as arbitrators, it nust nean that they
are called on to do an act as arbitrators. It
appears to me that these arbitrators were
"called on to act’ by the notice to appoint _an
unpire ; and there was very good reason for
making the period of three months run from
that tinme. |If the arbitrators do not ,enter
on the reference’, and they are called on to
act’, it is an intimtion to them that they
are called on to do the work. |

with Stirling J. that "called on to act’ neans
"called upon to enter on the reference’

Bei ng called on to do anything as an
arbitrator is being called on to act.. That

can not

agre
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the appointing of an unpire is an act done by

the arbitrators as arbitrators is obvious.

To,

(1) (1899) 2 Ch. D. 80.
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do that which they could only do in the

character of arbitrators’ is, in nmy judgnent

clearly within the words, and | think it s

within the sense of the expression wused in

cl ause (c)."
No doubt in the above case, unlike in the )resent case, the
arbitrators were called on to act before they entered on the
reference ; but that cannot nake any difference in the
application of the principle, nanely that ""to act" is not
the same as " to enter on the reference", and that the
former is of a wider inport than the latter. The Allahabad
H gh Court, in Sardar Mal Hardat Rai v. Sheo Bakhsh Rai Sri
Narain(1), had to consider the scope of r. 3 of the First

Schedule 'to the Act in a different context. There, on
January 14,1919, a di spute had been referred to arbitrators
;  the award was made on August 23, 1919 ; it was contended

that the award had not been nade within three nonths after
the arbitrators entered on'the reference, nor was it made
Wthin three nonths after having been called upon to act by
notice in witing by one of the parties to the subni ssion
Piggery and Wilsh, JJ., held that the two clauses were
alternative in the sense that when no reference was entered
upon at all then the tine ran fromthe notice calling upon
the arbitrators toact.,* and that if they had  entered on
the reference, they had three nonths fromthat noment for
making their award. In that case, the noticeto act was
given before the arbitrators entered upon the reference, and
as the award was nmade within the prescribed time from the
date of entering upon the reference, ~though beyond the
prescribed tinme fromthe notice asking the arbitrators to
act, they held that the award was within time on the basis
of the second alternative. |In neither of the two cases the
guestion that now falls to be considered had directly
arisen, nanely, whether, if the notice to act  was’  given
subsequent to the arbitrators entering on the reference, the
peri od
(1) (21922) I.L.R 44 Al'l. 432.
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should be computed fromthe forner date or fromthe |atter
date. That question arises in this case.
The said discussion |eads us to the conclusion that  though
entering on the reference is an act of the arbitrators, that
is not exhaustive of the content of the word "act” in_the
second alternative
But this wide construction, without linmitation would defeat
the purpose of r.3. The object of the rule is to prescribe a
time limt in the interest of expeditious disposal of
arbitration proceedings. |If Linder the second alternative
notice to act can be given at. any time, it would enable one
of the parties to enlarge the period of tine prescribed
indefinitely: not only the tinme limt prescribed would
become neaningless but one of the parties could also,
without the consent of the other, resuscitate a dead or
stale reference. This could not have been the intention of
the Legislature and, therefore, a reasonable construction
should be placed upon the provision. Such a limtation on
the right of a party to reopen an abandoned reference is
implicit in the words "to act". A party can ask the
arbitrator to act if he is legally bound to act wunder the
reference. |If after the expiry of four nonths fromthe date
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of entering on the reference an arbitrator can no | onger
act, a notice given thereafter cannot ask him to act.
Realizing this difficulty, |learned counsel for t he
respondents suggests that an arbitrator can act even after
four nonths, though the award cannot be filed w thout
getting an extension of time fromthe court. But the rele-
vant provisions do not support this contention
The third alternative inr. 3 shows that an award can be
nmade within the extended tine all owed by the Court. Section
28 of the Act enables the court to extend the time for the
maki ng of the award; extension of time may be given even
after
728
the award has been factually made. So till the tinme is
ext ended an award cannot be nade, though, when extended, the
award factually nmade may be treated as an award made wthin
the time so extended. To put it-differently, if time was not
extended by court, the docunent described as an award woul d
be treated as non est. In this view, the second alternative
inr. 3. canbe invoked only in a case where a notice to act
has been givento the arbitrators either before the arbitra-
tors entered on the reference or after they have entered on
the reference but before the period of four nmonths fromthat
date has run out.
It is said that thi's construction also may start off a chain
of notices which may lead to the sane result sought to be
avoided by it. The argunent is that if one of the parties
gives a notice to act, it gives thearbitrators 4 nonths
from that date to act and if before the expiry of the 4
nmonths from that date of notice another notice is given,
they will get another lease of life and so on indefinitely.
Though there is sone plausibility in the criticism it is
answered by our confining the right'to give notice by a
party to the period of four months from the date the
arbitrators ent er ed upon the ref erence. Nor t he
apprehension that a party may go on-giving nunber of notices
to act within the said 4 nonths from the date of the
arbitrators entering upon the reference, each notice giving
a fresh period of. 4 nonths, has any basis. A notice'to act
can only be given when an arbitrator is not acting i.e., he
has refused or neglected to discharge his duty. Ther ef or e,
every notice cannot give a fresh period unless in fact the
arbitrators refused or neglected to act before such notice
is given. The legal position may be fornmulated thus : (a) a
notice to act may be given before or after-the -arbitrators
entered upon the reference, (b) if notice toact is given
before they entered upon the reference, the four nonths
woul d be conputed, from
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the date they entered upon the reference, (c) if ~a /'party
gives notice to act within 4 nonths after the arbitrators
entered upon the reference, the arbitrators can nake an
award within 4 nonths fromthe date of such notice, and (d)
in that wevent, after the expiry of the said 4 nonths the
arbitrators becone functus officio, unless the period is
extended by court under s. 28 of the act ; such period may
al so be extended by the court, though the award has been
factual ly made.
In the present case, the notice was given long after the
expiry of four nonths fromthe date when the arbitrators
entered on the reference and, therefore, they could no
| onger act pursuant to the notice calling upon themto act.
The proper course should have been to apply to the court for
extension of time under s. 28 of the Act. W, therefore,
agree with the conclusion arrived at by the H gh Court,
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though on different- grounds.

In the result, the appeal fails and is dism ssed with costs.
RAGHUBAR DAYAL, J.-1 agree with the order proposed, but for
different reasons, which | now state.

The period of four months under r. 3 of the First Schedule
to the Arbitration Act is torun from the date of the
arbitrators entering on the reference or fromthe date on
whi ch they have been called upon to act by notice in witing
from any party to the arbitration agreenent. If the
arbitrators, have entered upon the reference, the period of
four nonths begins to run fromthe date they entered on the
ref erence. Any notice subsequently given to them calling
upon them to act will not nake the period of ,Qur nonths
start afresh fromthe date of the service of the notice
Such a notice would be ineffective for the purposes of
determining the

730
period ~of four nonths within which the arbitrators had to
make the award. |In fact, there would be no valid occasion

for giving such a notice subsequent to the arbitrators
entering —on the reference. Parties cannot pronpt them for
conducting their enquiry or taking steps in connection wth
the enquiry. Even if they do, in case the arbitrators were
lethargic,, such a notice is not contenplated by r. 3 of the
Fi rst Schedul e.

A case mmy possibly arise when an -arbitrator, by his
conduct, indicates that he refuses'to act and that it
becomes necessary for a party to give notice to the other
arbitrator to appoint another person arbitrator in his

pl ace. The appoi ntnent _of arbitrators, would be conplete
after the fresh arbitrator has been appointed. The
proceedi ngs taken previously would have cone'to an end as
i nfructuous. The period of four nonths, therefore, would

start in accordance with the provisions of r. 3 of the First
Schedul e and not from the date on which any party had called
upon the remaining arbitrators to appoint an arbitrator in
the place of one who had refused to act. Sections '8 and 9
of the Arbitration Act provide for the appointnent of an
arbitrator by the Court in place of such def aul ti ng
arbitrator.
The view that the fresh period of limtation will begin to
start fromthe date of the notice if it be served within the
period of four nmonths which had begun to run fromthe date
on which the arbitrators entered on the reference, would
nmean that any of the parties will be able to extend the
period by just giving a notice, to the arbitrators wthin
the original period of four months. Such an effect of a
unil ateral notice could Dot have been intended by the
Legislature. |If one can extend the time-the original period
of four nonths-by giving a notice within that period, /'there
is no reason why another fresh period of four nonths 'shoul d
not start by the giving of a second notice to the
arbitrators to act,
731

before the expiry of the period extended by the first
notice. If this be possible, the period for naking the award
can be extended without any linit by any of the parties.
This is what nust have been in the nmind of Lindley, M R
in BaringGould s Case (1) when he said:

"The arbitrators have three nmonths wthin

which to make their award, and the unpire has

another nonth after the expiration of those

three nonths. Every one agrees, although the

enact ment does not expressly say so, that the

time from which the three nonths are to be
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reckoned is the first of the two periods

mentioned, and not the last. |If it were the

| ast, t he pr oceedi ngs nm ght be very

unr easonabl y post poned. "
The enactment under consideration there, is to be found
guoted at the bottom of page 86 and, but for the period of
three nonths instead of four nonths, is in identical terns
with those of r. 3 of the First Schedul e.
In the present case, the arbitrators did enter on the
reference by the end of August, 1948, and therefore the
award made on Cctober 3, 1950 was made beyond the period of
four nonths of the arbitrators’ entering on the reference,
and was therefore made when the arbitrators had no juris-
diction to nake it.
In this view, it is not necessary to consider whether the
notice to act, served after the period of four nonths had
expired, is a good notice or not or whether the arbitrators
are conpetent to act in expectation of getting the time
extended by the Court or not. | am however, inclined to
the view'that in view of the provisions of s. 28, it is not
possible to say that the arbitrators are not conpetent to
act after the expiry of the period of four nonths from the
date of their entering oh the reference. The provisions of
this section contenplate the arbitrators
(1) (1899) 2 Cch. /D. 80,91
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having nmade the @ award beyond the period- of Ilinitation
wi t hout having previously obtained the order of the Court
extending the tine of making the award. This inplies that
the arbitrators woul d have carried on their proceedings and
woul d have nade the award subsequent to the expiry of the
period during which they should have made the award. The
conpetency of the arbitrators to act in pursuance of the
reference ari ses out of the reference nade by the parties
and is not dependent on the period during which they ought
to make the award. So long as the power vested in them to
decide the dispute between the parties is not wi'thdrawn,
they continue to be conpetent to act on the reference in
expectation that the period for naking the award would be
ext ended by the Court.
I also do not consider it necessary to decide in-this case
as to when arbitrators can be said to enter on the reference
or what 1is neant by their being called upon to act’ by
notice wunder r. 3 of the' First Schedule. | sinply note
that | agree with the view expressed in lossifoglu v.
Courmantaros (2) that arbitrators enter upon a reference as
soon as they have accepted their appointnent and have
conmuni cated with each other about the reference. This is a
stage earlier than their starting the proceedings in the
presence of the parties or under sone perenptory / order
conpelling themto conclude the hearing ex parte. "Cal l'i ng
upon the arbitrators to act’ does include asking the
arbitrators to enter on the reference but may al so include
asking themto do anything in connection with the reference
except asking themto do the routine acts connected with the
enquiry.
Appeal dism ssed
(2) 1941) 1 K B. 396.
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