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PETI TI ONER
UNION CF I NDI A & ANR

Vs.
RESPONDENT:
M S MUNDRA SALT & CHEM CAL | NDUSTRI ES & ORS
DATE OF JUDGVENT: 14/ 11/ 2000
BENCH

Ruma pal, A.P.Msra

The present appeals are directed agai nst the judgnent
and order of the H gh Court dismssing the appellants
appeal, challenging the order of the District Judge hol di ng
that the respondents are owners of the suit land and the
grant nade by the Governnment in-their favour was in fact a
sale and not nerely lease or licence to manufacture salt on
the suit land. The question raised in these -appeals is:
who is the owner of the suit |and, whether the appell ant
Union of India or the State Governnment? This is raised in
t he land acquisition proceeding, in~ the cont ext of
adj udi cation of the apportionnent of the compensati on. In
order to appreciate the controversy it is necessary to give
certain facts.

On 22nd May, 1952 Tehsil dar issued a notification for
sale of Khajan (Marshy) |and on ownership ~basis through
public auction. |In the public auction dated 12th -June, 1952
Hanumanbux Lal chand Mundra of fered hi ghest bid and deposited
the part anpbunt on the sane day towards the price of = | and:
The bal ance anmobunt was deposited on 26th June, 1952. On 5th
May, 1955 the Collector confirmed the said auction sale. As
a consequence, on 25th May, 1955 an agreenent was executed
with the said purchaser and on 24th Novenber, =~ 1955 the
Crcle Oficer handed over the possession of the |and.
Through nutation Entry No. 227 dated 24th February, /1970
the names of all the partners of Respondent No. 1 were
entered in the revenue records. In the land acquisition
proceedings for the construction of highway a portion of
land bearing SI. No. 386 (p) Mulund through the award,
owner shi p of Respondent  No. 1 was recogni sed and
conpensation was held to be payable to the said Hanumanbux
Lal chand Mundra. The Muinicipal Corporation of Geater
Bonbay also acquired a portion of the land purchased in
public auction held on 12th June, 1952 and through an award
dated 13th April, 1972 accepted the title of the respondents
and paid conpensation to the partners of the Respondents. A
notification under Section 4 of the Land Acquisition Act,
1894 read with Section 128 of the Maharashtra Regi onal and
Town Planning Act, 1966 (hereinafter referred to as the
said Act) was issued by the Governnent of Maharashtra for
acquiring land neasuring 32,506 Sq. Mrs. Qut of Gat. No.
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86 (p). A notification dated 11th Novenber, 1980 under
Section 126 of the said Act read with Section 6 of the Land

Acquisition Act, 1894 was i ssued. The respondent s
chal l enged these notifications through a wit petition, in
whi ch respondents agreed to hand over possession of the
af oresaid area. The respondents accordingly handed over

possession of the said area and submitted their claim for
conpensati on.

It is at this stage, the Salt Departnent of the Union
of India challenged the ownership of the respondents in
respect of this acquired |and. The Land Acquisition O ficer
referred the matter of ownership to the Collector who held
respondents to be the owners. However, on 19th Septenber,
1986 the Collector in review proceedings held, Union of
India to be the owner and respondents were only the | essees
who were entitled to receive conpensation only for the |oss
of their  business. The respondents challenged this order
through a wit petition. The “High Court quashed the
aforesaid order ~and directed the District Judge to decide
this question of ownership of lF'and in pending Land
Acqui sition Ref. No. 90 and 91 of 1986. In this, only
Union of India and not the Governnent of Maharashtra filed
witten st at enment . The aforesaid references of the
respondent were allowed. The Court held that respondents
were the owners and were entitled for the conpensation
calculated at the market value of Rs. ~80/- per sq. nr.
Aggrieved by this 'the appellants filed the first appea
before the Hi gh Court, which was also dism ssed. The High
Court confirmed respondents to be owners of the acquired
| and. However, the rate of conpensation was reduced from
Rs. 80/- per sq. ntr. to Rs. 70/- per sq. ntr. The
H gh Court held, that Section 37 of the Bonbay Land Revenue
Code of 1879 (hereinafter referred to as the 1879 Code) on
whi ch strong reliance was placed, cannot confer title on the
appel | ant s.

Learned seni or counsel for the appellants M. Miku
Rohtagi, Addl. Solicitor Ceneral, submits with vehenence
that High Court fell into error in not applying Section 37
of the 1879 Code. The subnission is, application of this
Section clearly recognises title of the Union hence  any
finding to the contrary is liable to be set aside. He also
referred to the proclanmation issued for selling the | and on
ownership basis through public auction- including t he
agreenment of sale to show the |and which was given to the
respondents was not to confer any ownership but at best
confer right as a |l essee or licensee. He also relied on the
aforesaid order of the Collector, wherein the appell ant was
held to be the owner of the land in question. He also
referred to the licence issued under the Central Excise and
Salt Act, 1944.

On the other hand, |earned senior counsel for the

respondent s M. Gopal Subramani am submits, H gh Court
findings require no interference. It is rightly concluded
Section 37 will have not application. Further, Article 294

of the Constitution of India read with Section 99 and 100
and legislative entries under the Governnent of India Act,
1935 nmkes the |l egal position clear that it is not the Union
but the State Government which is the owner of the suit
| and.

The main thrust of argunent on behalf of the
appellants is wth reference to Section 37 of 1879 Code,
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whi ch is quoted hereunder: -

Section 37 (1): Al public roads, |anes and
the bridges, ditches, dikes, and fences, on, or bes
sanme, the bad of the sea and of harbours and creeks
hi gh-wat er-mark, and of rivers, streanms, nallas, |ak
tanks, and all canals, and water-courses, and all s
and flowing water, and all |ands wherever situated,

pat hs,
de, the
bel ow
es, and
t andi ng
whi ch

are not the property of individuals, or of aggregates of

persons legally capable of holding property, and exc
so far as any rights of such persons may be establis
or over the sanme, and except as may be ot herw se prov
any law for the tinme being in force are and are

ept in
hed, in
ided in
her eby

declared to be, wth all rights in or over the sane, or

appertaining thereto, the property of the Crown and
be lawful for the Collector, subject to the orders
Conmm ssioner, to ~dispose of themin such nmanner as
deem fit, or ~as may be authorized by genera

t shall
of the
he may

rul es

sanctioned by the Governnent concerned, subject always to

the rights of way, and all other rights of the publ
i ndi viduals legally subsisting.

c or of

Expl anati on In this section high-water-mark means

the highest point reached by ordinary spring-tides
season of the year

(2) Were any property or any right in or ov
property is clained by or on behalf the Crown or
person as against  the Crown, it shall be [awful f
Col l ector or a survey officer, after formal inquiry o
due notice has been given, to pass an order decid
claim

(3) Any suit instituted in any Cvil Court aft
expiration of one year fromthe date of any order
under sub-section (1) or sub-section (2), or, if one
appeal s have been made agai nst such order within the
of limtation, then fromthe date of any order passed
final appellate authority, as deterni ned accord
section 204, shall be disnissed (although Iimtation
been set wup as a defence) if the suit is brought
aside such order or if the relief clainmed is incon
with such order, provided that in the case of an orde
sub-section (2) the plaintiff has had due notice o
or der.

(4) Any person shall be deened to have had due
of an inquiry or order under this section if notice
has been given in accordance with rules made in this
by the Provincial Government. {Enphasis supplied}

The enpahsis is that this section nmakes al
roads, |anes, paths, the bridges, ditches, dikes,..b

at any

er any
by any
or the
f which
ng the

er the

passed
or nore

peri od

by the
ing to
has not
to set
si st ent
r under
f such

noti ce
t her eof
behal f

public
ed of

the sea, harbours and creeks bel ow hi gh-water-mark..and al

| ands wherever situated, which are not the prope
individuals are declared to be the property of the
The wuse of the words all lands wherever situate
conprehensive to include all |ands which would inclu
suit land and the Crown referred to in the Section
relevant time, refers to the Crown of England which
only be the Central Government now and it by no stre
i magi nati on woul d nean the Provincial Governnent.

Having considered the submission of the p
before considering Article 294 of the Constitution

rty - of
Cr own.
d is
de the
at the
coul d
tch of

arties,
it is
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necessary to refer to the preceding legislative history, in
relation to the ownership of the land which has sone
relevance for the consideration of the ownership in
guestion, whether it is the Union or the Provincia
CGovernment which is the owner of the |and.

The first legislationin this regard is Regulation
No.1l of 1799. This was enacted to constitute a regular code
or regulations for the internal Governnent nmanagenment of the
British territories wunder the Presidency of Bomnbay. Thi s
regul ation prescribes the manner and nethod of naking the
rule or passing the orders, in respect of the rights and
tenures of the cultivators of the soil. Then canme the
Regul ation No. 1 of 1808, which. records that the island
of Salsette was conquered by the Portuguese in 1584,
thereafter it was parcelled out anong the European subjects
into village allotnents for a very small (or) fixed rent.
The |lands were subject to grants either fromthe Mhanmedan
rul ers, the Peshwas or the Portuguese. After the annexation
of Salsette by the East India Conpany sonetine in 1774, the
guesti on arose, whether the properties in the salt vested in
the conpany or the occupants, as salt was cultivated both on
the land of the CGovernment as al so on the | and purchased by
the natives fromthe Portuguese. Under. this regulation
Governor General /in ~Council recognised the right of the
occupants of the soil by charging noderate and fixed rent
from them This regulation records, after 1801, when deeds
were introduced as evidence of the grants of rights to the
occupants, various persons, sone of whom named in the
Regul ation, accepted the deeds.  Next came Regulation | X of
1827 which obligated the authorities to maintain a register
of title deeds. It was done as it was thought. to be
conducive to the security of titles of the inmovable
properties, which also greatly facilitated the transfer of
such properties through sale, gift, nortgage etc.. Thi s
register of title deeds was established in each Zlla
(District). Under Section VI Cause 1st , every deed or
ot her witing, transferring or nort gagi ng i movabl e
properties, situated within the Zilla, if registered in this
Regi ster of title deeds, shall without regard to the date of
its execution, if proved to be valid, be preferred to,
either subsequently registered or not registered at all but
this preference was extended only to the i nmovabl e
properties. Thus, canme the aforesaid 1879 code foll owed by
the Record of Rights Act, 1903 which required the detailed
enquiry before recording the creating of any right in any
per son.

Simlarly, wth reference to the Regul ation of /Salt
Manuf acture, the Salt Act, 1837 was enacted under which no
salt could be manufactured on any |and w thout  express
per mi ssi on. Then came the Salt Act, 1850 under ' which
detailed provision was nade to |evy duties of custom and
excise on the nmanufacture of salt. In fact, the Land
Revenue Code Rul es, 1905 was made under Section 214 of the
af oresaid 1879 Code.

The legal position which enmerges fromthe aforesaid
| aws appears to be that unless an individual proves his
claim and title over the |land, where the salt work is being
carried on, such land was deemed to be that of the

Gover nnent . It is in these set of |aws, Section 37 of the
1879 Code also projects itself in the same manner. Under
it, if any individual fails to establish his title, the

Union Governnent is presuned to be the owner of the |[|and.
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However, we have to keep in mnd, when 1879 Code was
promul gated federalismwas not even born. In other words,

then there was no question of any right of two Governnents
to hold the properties between themas it is now between the
Union and the State CGovernnents. Then the right over the
land was confined to that of the Crown and an i ndividual

That is why Section 37 of the 1879 Code recogni ses

preemptory right of the Crown in respect all |ands which are
not the property of i ndi vi dual s. This conception of
exclusive ownership over all land by the Crown stood

di ssolved after conming into force of the Constitution of
I ndia, under which right over such |land was conferred both
on the Union and the State Governnents.

In order to adjudicate the controversy in this case it
is necessary to refer to Article 294 of the Constitution of
I ndia, which is quoted hereunder

294, Succession to property, assets, rights,
liabiliti'es and obligations in certain cases As from the
conmencenent of this Constitution

(a) all property and assets which i mediately before
such comencenent were  vested in Hi's Myjesty for the
purposes of the /Government of Dominion of India and al

property and assets which i medi ately bef ore such
conmencenment were vested in Hi s Myjesty for the purposes of
the Governnent of ‘'each Governors Province  shall vest

respectively in the Union and the corresponding State, and

(b) all rights, liabilities and obligations of the
Governnent of the Dominion of India and of the Governnent of
each CGovernors Province, whether arising out ‘of any
contract or otherw se, shall be the rights, liabilities and
obligations respectively of the Governnent of India and the
CGovernment of each corresponding State

subj ect to any adjustnment rmade or to be nade by reason
of the creation before the commencenent of this Constitution
of the Dominion of Pakistan or of the Provinces of West
Bengal , East Bengal, West Punjab and East Punjab

This Article declares which property would vest inthe
Union and which would vest in the State Governnent. Under
it, all properties inmediately before the comencenent of
the Constitution which vested in Hs Mjesty for the
pur poses of the Governnment of Dom nion of India vests in the
Union and all properties which vested in Hs Majesty for the
pur poses of the Governnent of each Governors Province vests
in the corresponding State and all rights, liabilities and
obligations of the CGovernment of Dominion of Indiaand of
the CGovernment of each Governors Province are recognised to

be the rights, liabilities and obligations respectively  of
the Government of India and the Governnment of each
corresponding State. So under this Article ownership

guesti on between the Union and the State Governnment is to be
tested and not wunder obsolete Section 37 of 1879 Code.
Faced with this, M. Rohtagi submts this vesting in favour
of the State could only be, if before the conmencement of
the Constitution the land was used for the purposes of
CGovernment of Governors Province. W have already referred

to the historical background as to how first rights of
i ndi vidual were recognised. Thereafter a register was
brought into the picture for recording the nanes of such
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owners including occupancy right holders and later |and
revenue was charged from such holders of such land by the
CGovernment of the Province, the administration and contro
of which was with the Governnent of Provinces except when
licences were issued by the Union under the relevant Salt
Act . This position becones nore clear, after coming into
force of the Government of India Act 1935. The 1935 Act for
the first tinme effectively denarcated the | egislative powers
of the federal legislation and the provincial |egislation
Sections 99 and 100 of this Act define fields of |egislation
read with three lists contained in the Seventh Schedul e.
The |land under Entry 21 and | and revenue under Entry 39
fell under the provincial list. Wen the Constitution of
India cane into force, we find sinmlar entries of the |and
under Entry 18 and | and revenue under Entry 45 of List Il

of the Seventh Schedule. ~This |eaves no doubt that both
land and land revenue fell under State List and was
governed by the State even prior to the comng into force of
the Consti'tution of India.

The - _question of title of the Union in the proceedi ngs
under t he Land  Acquisition  Act, whi ch is under
consideration, admttedly is after the enforcement of the
Constitution of India hence the title over the land in
guestion could not 'be that of the Union of India.

Lastly, learned counsel for the Union subnmits that
significantly the very Hi gh Court in another set of contest,
which is subject matter of consideration in G vil Appea

Nos. 2286- 2343 of 1998 has held, Union of I'ndiato be the
owner over such land. W have perused the saidjudgnent, we
find, the Hgh Court nerely relies for~ drawing such
i nference on Section 37 of 1879 Code. W have already held
after Governnent of India Act, 1935, in any case after the
Constitution of |India, Section 37 of the 1879 Code would
have no application for the claimby the Union. Hence this
submission has no nerit. Hence we do not find any
sustai nable subnmission to hold Union of Indiato be the
owner of the suit land. Consequently, we find no error in
the i npugned judgnment of the H gh Court.

For all the aforesaid reasons, we do not find  any
nerit in the present appeals. Accordingly, the sanme are
di sm ssed with costs.




