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PETI TI ONER
| NDI AN HARD METALS (P) LTD.

Vs.

RESPONDENT:
UNION OF | NDI A

DATE OF JUDGVENT30/11/1978

BENCH
SARKARI A, RANJI T SI NGH
BENCH

SARKARI A, RANJI T SI NGH
TULZAPURKAR, V. D.

SEN, A P. (J)

Cl TATI ON:
1979 AIR 397 1979 SCR (2) 469
1979 SCC_(4) 155

ACT:

I ndi an Customns Tariff Act, 1934 (32 of 1934), Item Nos.
26, 70(7) and 87-Wl fram ore containing tungsten ore of 75%
Wet her assessable under Item 26 or Item70(7) or under
residuary Item 87

HEADNOTE:

The appel | ant imported wolfram~ ore. The  Custons
Authorities classified the said ore under the residuary Item
87 of the Indian Custons Tariff and charged duty at the rate
of 60% ad valorem |Metallic ores (ltem 26) and cobalt,
chrom um tungsten nmagnesium etc.  [Item No. 70(7)] are
allowed to be inported free of duty.

The aforesaid classification was uphel d” by the
Assistant Collector of Custonms and the appeal to the
Conmi ssioner of Custons was dismissed. The appellant’s
revision petition wunder s. 131 of the Custons Act to the
CGovernment was al so di smssed. n

In the appeal to this Court it was contended on behalf
of the appel l ant t hat the inported ore contained a
concentrate of 74%of tungsten from wolframand the rest
were inpurities, that the concentration was the result of
"selective mining” process which involves crushing, washing
and magnetic separation that in better quality ore the
content may be as high as 79%and that even  after being
subjected to such process, the ore concentrate does not
cease to be tungsten 'ore’ within the contenplation of |tem
70(7) of the Indian Custons Tariff.

Al'l owi ng the appeal
N

HELD: 1. The goods inported had to be classified as
imported ore, falling either under Item26 or Item 70(7) of
the Inport Tariff, and no duty was |leviable on them The
appel lants are entitled to refund of duty paid by them [475

2. The nere fact that the percentage of tungsten in the
ore concentrate in the instant case is about 75% does not
take the <case out of the ratio of this Court’s decision in
M nerals & Metal Trading Corporation of India Ltd. v. Union
of India & Os., [1973] 1 SCR 977. [471 H|

3. There is anple authority for the view that the
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tungsten content in the wolframore of nmarketable quality
may vary from60 to 79% and a concentration within these
limts of the netal in the ore can be attained sinply by a
process of a "selective mning", that is by physical process
not involving any chemical change in the metal. Wlframte
of ordinary nmerchantable quality contains 60 to 70% of
tungsten, while wolframte ore of better comercial quality
contains 75 to 79% of the nmetal. [473 C, 475D

"Tungsten"” by CJ.. Smithells Chapnman- Hal | -
I ntroduction. referred

4. The finding of the appellate Collector of Custons
that such a high degree (75% ) of the tungsten neta
virtually free frominpurities inthe material, could be
attained only by sonme chem cal manufacturing process and not
nerely by
470
crushi ng, washing ~or nmagnetic - separation, is not based on
any evidence whatever. It is contrary to the opinion of
experts and authorities on the subject, which were brought
on the record. [475B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 571 of
1969.

Appeal by Special Leave fromthe Oder dated the 6th
Sept enmber, 1968/ 26th' COctober 1968 of the Government of
India, Mnistry of ‘Finance (Department of Revenue and
I nsurance) bearing No. 5262 of 1968.

J. L. Nain, Ms. A K - Verma for J. D. Dadachanji &
Co., for the Appellant.

R B. Datar and M ss A Subhashini, for the Respondent.

The Judgnent of the Court was delivered by

SARKARI A, J.-This is an appeal by special |eave against
an order of the Government of India, Mnistry of Finance
(Departnent of Revenue and I nsurance). The order was passed
by Shri B. Sen, Commissioner (Revision applications),
CGovernment of India. Indian Hard Mtal (P) - Ltd., the
appel l ant, had inmported 15 netric tonnes of wolframore from
London. The Custons authorities <classified the said ore
under item 87 of the Indian Custons Tariff and charged duty
at the rate of 60 per cent ad valoremanounting to Rs.
62,871.03P., instead of classifying the inported ore either
under item 26 of item70(7) which are free fromduty. These
relevant items, as entered in the Inported Tariff, may be
set out as under:

Item Nanme of Article Nature of Standard
No. duty rate of
26 Metallic ores all X Free X

sorts except ores

and pi gnents ores

and anti nony ore.
70(7) Cobalt chrom um tungsten X Free

magnesi um and al | ot her

nonferrous virgin netals

not ot herw se specified.

SECTI ON XXI'l (ARTI CLES NOT OTHERW SE SPECI FI ED)
87 Al'l other articles not

ot herwi s specified. Revenue 60 per cent

ad val orem

The classification made under the residuary item 87 at
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the time of the inport was upheld by the Assistant Collector
of Customs; and the Commi ssioner of Custons dism ssed the
appeal of the assessee by an order dated July 31, 1965,
hol ding that the 381 bags of wolfram ore was correctly
assessable at the rate of 60 per cent duty under item 87 of
the Indian Custons Tariff, and not being covered either
471
by entry 26 or 70(7) of the Indian Custons Tariff, was not
duty-free. The appellant preferred a revision petition
under s. 131 of the Custonms Act to the Government of India
who declined to interfere and dism ssed the revision. Hence
this appeal

M. Nain, appearing for the appellant, submts that the
ore in question contained a concentrate of 74% of tungsten
from wolfram and the rest wer e i mpurities. Thi s
concentration is the result of 'selective mning process
whi ch invol ves crushi ng, washi ng and nagnetic separation. It
does not bring about ~any chem cal change in the netal. At
the mnepit in its natural "form the ore is not of
nmar ket abl'e qual ity because the tungsten content in it, then
is hardly 0.5to 2 per cent. By the aforesaid concentrating
process, the ore is converted into ore of conmercia
quality. It is mintained that in comrercial parlance
wol fram ore of narketable quality must contain a m ni mum of
6550 to 70% of the netal, and in one of better quality, the
content nmay be as high as 79% Even after being subjected to
such process, the ore concentrate does not cease to be
tungsten 'ore’ within the contenplation of item70(7) of the
Indian Inmport Tariff. In sup- -port of his contentions,
| earned counsel has relied upon the judgnent of this Court
in Mnerals & Metals Trading Corporation of India Ltd. v.
Union of India & Os.(1) and certain Certificates of
experts, as also an extract fromthe treatise on ’Tungsten’
by C.J. Smithells Chaprman-Hal |

As against this, M. Datar has drawn our attention to
the order, dated July 31, 1965,  wherein the Appellate
Col l ector of Custons has observed that no evidence was
adduced by the inporter to substantiate the contentions that
the ore in question had undergone no chem cal process before
being inported, and that the inference is that such high
purification of the concentrate could have been possible
only by applying process other than by water, crushing and

magnetic separation. It is stressed that the decision of
this Court in Mnerals & Metals Tradi ng Corporation of India
Ltd. (supra), is not applicable because in that case the

percentage of tungsten in the ore was 65% only and that much
concentration could be reached by physical process only,
such as, crushing washing etc.; while in the instant case,
the percentage of the wolfram contained in. the  goods
concerned is little over 75%

In our opinion, the mere fact that the percentage of
tungsten in the ore concentrate in the instant case is about
75 per cent, does not take the case out of the ratio of this
Court’s decision cited by M. Nain.

(1) [1973] I S.C R 997.

472

In Mnerals & Metals Tradi ng Corporation of India Ltd.
(supra), the appellant had inported 200 netric tons of
wol fram concentrate from Russia, wunder a contract which
prescribed mnimm contents of 65 % of W3 in the
concentrate. The Custons authorities levied duty at the rate
of 60% ad valorem under item 87 of the First Schedul e The
appel lant clainmed refund on the ground that no duty was
| eviabl e as the goods inported was an "ore" and fell, under
item27 or 70(7) of the Inmport Tariff. The Assistant
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Collector of Custons held that the appellant was not
entitled to refund because the term"ore" mentioned in the
text of item26 is confined to articles which are in form
and condition in which they are mined and not as wol framore
concentrate in powder formas in that case. On appeal by the
importer, the Appellate Collector head that the goods in
guestion were in the manufactured form nade by specia
specifications by dressing and were thus not "ores". The
Central Governnent rejected the revision application filed
by the appellant, holding that the examination by the
Chemi sts showed that the wuniformgranules of the materia
were not only separated fromrock but also from various
inmpurities and had been 'subjected to such processing as
would take them out of the category of netallic ore
mentioned in Intern 26. This Court, speaking through G over
J., allowed the inporter’ s _ appeal, wth these apposite
observations:
"There is a good deal of force in the argument of M.
Setal'vad for the appellant that the normally acceptable
nerchantabl e quality of wolframor tungsten contains a
m ninmum 65 % W033. This is the usable ore and it is in
that sense that it is commercially understood. Wl fram
ore when , mned contains only 0.5 to 2 per cent W3
and in order to meke it usable and merchantable ore
with mnimum 65% W3, concentration.is necessary. If
item26 of the Inport Tariff isto be restricted to
wol fram being material containing 0.5to 2 per cent
W3, it would be mainly rock which can neither be
inmported in large quantity and which wll have no
market. The separating of wolframore from the rock to
nmake it usable ore is a process of selective mning. It
is not a manufacturing process. The inportant test is
that the chemcal structure of the ore should remain
the sane. Wether the ore inported is in powder or
granule form is wholly immaterial. Wat has to be seen
is what is nmeant in international trade and in the
market by wolframore containing 60% or nore WI3. On
that there is a
473
preponderant wei ght of authority bath of experts and
books and of witings on the subject which show that
wol fram ore when detached and taken out fromthe rock
in which it is enbedded, either by crushing the rock
and sorting out pieces of wilfram ore by washing or
magnetic separation and other sinilar and necessary
process, it becones a concentrate but does not cease to
be ore."
(enphasi s added)
There is anple authority for the view that the tungsten
content in the wolfram ore of narketable quality may vary
frome60 to 79 per cent, and a concentration w thin these
limts, of the nmetal in the ore can be attained sinply by a
process of a "selective mning", that 1is, by physica
process not involving any chem cal change in the metal. The
foll owi ng passage (vide Annexure "I’ in the record) culled
out from the Introduction to the treatise on "Tungsten" by
CJ. Smthells Chapman- Hal |, fully bear s out this
concl usi on:
"M ni ng. - Tungsten ores, although so widely distributed
rarely occur in massive form The ores are wusually
found in narrow veins, but in some of the rich deposits
the veins may in places be several netres wide.
Castrate is the conmonest nmetallic nmineral associated
with tungsten, but minerals cont ai ni ng bi smut h,
nmol ybdenum |ead and copper are frequently found;
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pyrite and arsenopyrite are objection able mnerals,
which may be present in appreciable anmounts, and other
conmon nminerals are quartz and fluorite. There are
several kinds of ore deposits classified as segregates,
pegmatites replacenent deposits, veins and placers. The
tungsten content of the ore as it is mned is usually
from0.5 to 2 per cent, although it anounts to 6 per
cent in rare instances. The concentration of tungsten
ores depends chiefly on gravity nethods, taking
advantage of the high density of the nmetal, ,although
flotation methods are also wused. the concentrates,
whi ch contain 60-70 per cent W3, to or the better
qualities 75-79 per cent should be virtually free from
S.P, As, sb, Bi, Cu, Sn, Ti, and M. Magnetic are
enpl oyed to separate the tin and tungsten in the
concentrates. Scheelite,  however, is non-magnetic, but
when it occurs with garnet; as it does in Tasnania, the
garnet may ~be renoved nmagnetically. The concentration
of Wlframte ores is difficult on account of their
mca-like fornati on. Excessive crushing |eads to high

| osses intabling and as far as 12-978 SCl 178
12-978SCl / 78
474

possible the ore should be separated when coarsely

crushed "

(Enphasi s supplied )

There is on the record another Certificate in the form
of a letter, dated February 3, 1965, from the Director,
Nati onal Metal lurgical Laboratory, Janshedpur, addressed to
the Controller of Customs, Calcutta, in which it is opined:
"The wolfram ore is always selectively mned in the
techllical term nology....such "selective mning" does not
constitute a manufacturing process. Unl ess selective nining
is done, the tungsten ore cannot be exported or even sold in
the country of its origin. In view of the above, the inport
of selectively mned tungsten ore-containing 65 % W3 or
nore should not be regarded as the inport of a product which
has been nanufactured overseas ‘and has passed through the
manuf acturing process. By the expression 'selectively
mned', we nean that the wolframore is detached and taken
out from the rock in which it is enbedded and this is done
by crushing the rock and sorting out piece of wolframore
therefrom either by hand or by washing or- nmgnetic
separation.”

Then, there is another Certificate fromR V. Briggs &
Co. Pvt. Ltd., who claimto have been anal ysing various ores
and mnerals including wolframte for over 60 years.
Accordi ng to t hese experts, wol framte i s al ways
concentrated as part of the mning operation. The norma
nethod is by washing the crushed ore, thereby freeing the
mneral from the gangue. These experts have- further
certified that the wolframore, which they have anal ysed for
Ms. India Hard Metals, is processed except for physica
concentration by washing. It may be observed that in the
Mnerals & Metal Trading Corporation (ibid), also, this
Court had relied upon a simlar Certificate from R V.
Briggs & Co.

Still, another Certificate, dated January 13, 1965,
which is nmore or less to the sane effect as the Certificate
of the National Metallurgical Laboratory, was brought in
evidence. A simlar Certificate fromthis Laboratory was
relied upon as authentic expert opinion in the earlier case,
al so, decided by this Court.

No authority or expert opinion has been cited before us
that a concentration of 75 per cent tungsten in wolframte
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ore of commrerci al quality, cannot be achieved nerely by
"selective mining’, i.e. the physical process of crushing,
washi ng, gravitation, magnetic separation or the |like. Nor
is there any evidence on the record to show
475
that the mined ore was subjected to any chem cal process
whi ch caused a change in the chem cal structure of the ore.
The finding of the Appellate Collector of Custons that such
a high degree (75% of tungsten netal virtually free from
impurities in the material, could be attained only by some
chem cal manufacturing process and not nerely by crushing,
washi ng or magnetic separation, is not based on any evidence
whatever. It is contrary to the opinions of expects and
authorities on the subject, which were brought on the
record. It is evident- from the passage extracted from
Smithells’ treatise, ~and the other Certificates of experts,
nmenti oned above, that inorder to bring mned wolfranite ore
to a marketable quality, it has to be concentrated by
physi cal methods, such as, crushing, washing, gravitation
magneti c separation etc. And by such physical process only,
a concentration of WX varying from 60 per cent to 79 per
cent in the ore can be achieved. Wlfranite (W33) of
ordi nary nerchantable  quality contains 60 to 70 per cent of
tungsten, while wolframte ore of better comercial quality
contains 75 to 79 per cent of the netal

In the |light of' the above discussion, there is no
manner of doubt that the goods inported by the appellants
had to be classified as inported ore, falling either under
item26 or item70(7) of the Inport Tariff, and as such, no
duty was |leviable on. them The  appellants-are, therefore,
entitled to the refund of the duty paid by themon the goods
i n question.

In the result, the appeal is allowed with costs, and
the i npugned orders including the Order dated October, 26,
1968, of the Central GCovernment, —are set aside. The
respondents are directed to wmake ~appropriate orders for
refunding the ampunts collected fromthe appellants by way
of inport duty on the goods in question
N. V. K. Appeal al I'owed .
476




