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1. A short question which arises for determnation in this civil appea
filed by the State (appellants) is: whether pledging of ornanents with the
Bank against a | oan and sale of such goods if the |l oan is not discharged,
woul d be "business” within the meaning of Section 2(1)(e) of the Andhra
Pradesh General Sales Tax, 1957 read with Explanation |V thereto.

2. On 3.4.89 the Comercial Tax O ficer, Warangal, issued demand notice on

respondent - Bank for paynent of tax on-turnover of auction sale of jewellery
hel d on 19.8.87 under Section 5 read with Explanation |V of Andhra Pradesh

CGeneral Sales Tax Act, 1957 ("the 1957 Act", for short). In this connection
reliance was placed on Section 2(1)(e) read with Explanation IV of the 1957
Act .

3. Aggrieved by the demand notice, the respondent-Bank filed wit petition
before the Hi gh Court challenging the legality of the notice. In the wit
petition the respondent-Bank contended that the provisions of the 1957 Act
are not applicable to banking transactions.

4. By judgnent dated 8.6.01 the Division Bench allowed the wiit petition
qgquashi ng the i nmpugned notices hol ding that Banks are not anenable to sales
tax on sale of gold pledged with the Banks as security for1oan. Hence this
civil appeal by the State (appellants).

5. At the outset we nay point out that in the civil appeal filed by the
State (appellants), the entire enphasis is placed on Explanation 1V to
Section 2(1)(e) of thel957 Act which was inserted by Act No. 27 of 1996 by
whi ch the definition of the word "deal er” was expanded to cover banks,
L.1.Cs. and financial institutions. Therefore, the question which we have
to answer in this civil appeal is: whether Explanation IV of the 1957 Act
woul d operate retrospectively, particularly, since in the present case the
notice given to the Bank pertains to the auction sale of ornaments held on
19. 8. 87.

6. Act No. 27 of 1996 was an Anending Act. It received the assent of the
Governor on 15.10.96. It was published on 17.10.96 in the Andhra Pradesh
Gazette. It was preceded by an O di nance. The said Anendi ng Act operated
with effect from1.8.96. It is so specifically stated in the said Act No.
27 of 1996.

7. For deciding the above controversy we quote hereinbel ow the anended
Section 2(1)(e) read with Explanation IV of the 1957 Act:

"Section 2.-Definitions:- (1) In this Act, unless the context otherw se
requires: -
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(e) "deal er" nmeans any person who carries on the business of buying
selling, supplying or distributing goods or delivering goods on hire
purchase or on any system of paynment by instal nents, or carries on or
executes any works contract involving supply or use of material directly or
ot herwi se, whether for cash, or for deferred payment, or for comm ssion
remuneration or other val uable consideration, and includes-

(i) | ocal authority, a conpany, a Hindu undivided famly or any society
(including a co-operative society), club, firmor association which carries
on such busi ness;

(ii) a society (including a co-operative society) , club firmor
associ ati on which buys goods fromor sells, supplied or distributes goods
to its menbers;

(iii) a casual traders, as hereinbefore defined;

(iii-a) any person, who may, in the course of business of running a
restaurant or an eating house or a hotel (by whatever nane called), supply
by way of or as part of any service or in any other nanner whatsoever, of
goods, being food or any other article for human consunption or any drink
(whet her or not intoxicating);

(iii-b) any person, who nmay transfer the right to the use of any goods for
any purpose what soever (whether or not for a specified period) in the
course of business to any other person

(iv) a conmission agent, a broker, a del credere agent, an auctioneer or
any other nercantil e agent, by whatever name called, who carries on the
busi ness of buying, selling, supplying or distributing goods on behal f of
any principal or principals;

Expl anation |:-Every person who acts as an ‘agent of a non-resident
dealer’, that is, as an agent on behalf of a dealer residing outside the
state, and buys, sells, supplies or distributes goods in the State or acts
on behal f of such deal er as-

(i) a nercantile agent as defined in the Indian Sale of Goods Act, 1930
(Central Act Il of 1930); or

(ii) an agent for handling goods or docunents of title relating to
goods, or

(iii) an agent for the collection or the paynent of the sale price of
goods or as a guarantor for such collection or paynment and every 1l ocal
branch of a firmor conpany situated outside the State, shall be deened to
be a dealer for the purpose of this Act;

Expl anation I1:- Wiere a grower of agricultural or horticultural produce
sells such produce grown by hinself or grown on any land in which he has an
i nterest whether as owner, usufructuary nortgage, tenant or otherw se, {in a
formdifferent fromthe one in which it was produced after subjecting it to
any physical, chem cal or any process other than nere cl eaning, grading or
sorting, he shall be deened to be a dealer for the purpose of this Act;

Expl anation I11:- The Central Governnent or the State Governnent which,
whet her or not in the course of business, buys, sells, supplied or

di stributes goods, directly or otherwi se, for cash or for deferred paynent
or for conm ssion, remuneration or other val uabl e consideration shall be
deened to be dealer for the purposes of this Act;

Expl anation |V:- For the purpose of this clause, each of the follow ng
persons and bodi es who sells or dispose of any goods includi ng unclai med or
confiscated or unservi ceabl e goods or scrap, surplus, old, obsolete, or

di scarded material or waster products whether by auction or otherw se,
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directly or through an agent for cash, or for deferred payment or for any
ot her val uabl e consideration shall be deemed to be a dealer to the extent
of such disposals or sales nanely:-

(a) the Port Trust;

(b) Muni ci pal Corporation and Minicipal Councils, and other |oca
aut horities;

(c) Rai | way adm nistrati on as defined under the Indian Railways Act,
1890;

(d) Shi ppi ng, transport and construction conpani es;

(e) Air transport conpanies and air-Iines;

(f) Transporters, holding permits for transport vehicles granted under

t he Motor-Vehicles Act, 1988 which are used or adopted to be used for hire;
(9) The Andhra Pradesh State Road Transport Corporation

(h) Cust ons Departnent of the Government of |ndia Administering the
Custons Act, 1962,

(i) I nsurance and financial corporations or conpani es and Banks
i ncluded in the Second Schedule to the Reserve Bank of India

(enphasi s supplied)

Act, 1934;
(i) Adverti sing agenci es;
(k) Any ot her Corporation, conmpany body or authority owned or set up by

or subject to "administrative control of the Central Governnent or any
State Covernnent."

8. The 1957 Act has been enacted to consolidate and anend the law rel ating
to levy of general tax on the sal e/purchase of goods in the State of Andhra
Pradesh. Under Section 2(1)(e) the word "dealer" was defined'to mean any
person who carried on the business of buying, selling or distributing
goods, directly or otherw se, whether for cash or for deferred paynent or
for conm ssion, renmuneration or other val uable consideration. The origina
definition of the word "dealer" referred to any person who carried on

busi ness of selling goods for cash or deferred paynent or other val uable
consi deration. That definition led to litigation when demand notices were

i ssued to Banks calling upon the said Banks to pay tax on sal e of pl edged
jewel l ery/ornaments for default on the part of the borrower/pledgor. The
Banks contended that they were not in the business of pawn-broking. They
contended that the ornanents/gold pledged with themwere sold pursuant to
the instructions given by the pledgor. They contended that they were not
the owners of the said gol d/ornanents. They contended that sale of the

pl edged gol d/ ornaments did not fall "in the course of their business" under
Section 2(1)(e) of the 1957 Act. These contentions were accepted by the

Hi gh Court. Consequently, the State Legislature enacted Act. No. 27 of 1996
by which Explanation IV was inserted in the 1957 Act. That Expl anation
inter alia, has sought to cover L.1.Cs., financial corporations, conpanies
and banks falling in Second Schedule to the Reserve Bank of India Act,
1934. The constitutional validity of the said Anmending Act. No. 27 of 1996
has not been challenged in the present proceeding by the Bank (respondent).

9. As stated above, in the civil appeal filed by the State (appellants) the
only contention raised is that with the enactnment of the Anending Act No. 27
of 1996 banks have been included in the definition of the word "dealer"”.
Therefore, we are only required to consi der whether the said Arendi ng Act.
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No. 27 of 1996 applied retrospectively to the auction sale held on 19. 8. 87.

10. The nature of Explanation has been the matter of a statutory
interpretation in nunber of judgments of this Court

11. According to Craies on Statute Law, Seventh Edition, at page 58, a
Declaratory Act is an Act to renpbve doubts existing in the comopn |aw, or
the neaning or the effect of any statute. Such Acts are usually held to be
retrospective. On the other hand Consolidating Acts are Acts enacted to
consolidate in one Act the provisions contained in a nunber of statutes, as
for exanple the Custons and Exci se Act, I|ncome-tax Act, Conpanies Act. etc.

12. In construing a statutory provision, the first and forenost rule of
construction is the literary construction. If the provision is unambi guous
and if fromthat provision, the legislative intent is clear, we need not
call into aid the other rules of construction. The other rules of
construction are invoked when the legislative intent is not clear. In Bihta
Co- operative Devel opnent and Cane Marketing Union Ltd. and Anr. v. Bank of
Bi har and Ors., AIR(1967) SC 389, this Court was called upon to consider
Expl anati'on‘to Section 48(1) of Bihar and Oissa Co-operative Societies
Act, 1935. This Court observed that the Court should not go only by the

| abel . The Court observed that an Explanation rmust be read ordinarily to
clear up any anmbiguity in the main section and it cannot be construed to

wi den the anbit of the section. However, if on a true reading of an

Expl anation it appears-to the Court in a given case that the effect of the
Expl anation is to wi den the scope of the main section then effect nust be
given to the legislative intent. It was held that in all such cases the
Court has to find out the true intention of the Legislature. Therefore,
there is no single yardstick to decide whether an Explanation is enacted to
clarify the anbiguity or whether it is enacted to wi den the scope of the
main section. On the facts it was held that before 1948 Amendnment to the

Bi har and Orissa Co-operative Societies Act, 1935, there was an Expl anation
on the Statute Book and the subsequent Explanation was only to clarify the
earlier Explanation and, therefore, the Court held that the purpose of the
subsequent Expl anation was not to enl arge the scope of Section 48(1)(e) in
the Bi har and Oissa Co-operative Societies Act, 1935. In the present case
prior to the Anmending Act. No.27 of 1996, there was no Explanation covering
banks, L.l1.Cs. etc. As stated above, Explanation IV was added by the first
time by the said Amendi ng Act No. 27 of 1996. The definition of the word
"deal er" thus stands expanded by the said Amendi ng Act No. 27 of 1996. In
our view, therefore, Explanation |V was not to clear any doubt or

ambiguity. It has been enacted in order to expand the definition of the
word "dealer” in Section 2(1)(e) of the 1957 Act.

13. In the case of Doypack Systens (Pvt.) Ltd. v. Union of India, (1988) 36
E.L.T. 201, this Court has held that the internal aids of construction and
definitions, exceptions, explanations, fictions, deem ng provisions,

headi ngs, nargi nal notes, preanble, provisos, punctuations, saving cl auses,
non- obstante clauses etc. It was observed that the object of interpretation
is to discover the intention of the Legislature. It was further observed
that the Court has to exami ne whether an Expl anation inserted by the
Amendi ng Act was to clear the anbiguity or whether it provided for
expansi on by introducing a deeming provision. The Court further held that
deemi ng provision generally is intended to enl arge the meaning of the
particular word or to include matters which otherwise may not fall within
the main provision [See: para ‘64’]. Applying the above test to the present
case, we find fromthe Explanation IV, quoted above, that in that

Expl anation there is an in-built deem ng provision so as to include L.I.GCs,
financial institutions, conpanies and banks mentioned in the Second
Schedul e to the Reserve Bank of India Act, 1934 within the definition of
the word "dealer" in Section 2(1)(e) of the 1957 Act. Therefore, the object
of the Explanation |V containing such deeming provisions is to expand the
nmeani ng of the word "deal er" and, therefore, it cannot be read as a
retrospective enactnment so as to cover old transactions of the past. It is
for that reason that even the Legislature while enacting Act No.27 of 1996
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has stated that the provisions thereof shall cone into force with effect
from1.8.96 which is one nore circunstance to show that the Amendi ng Act
was not to operate before 1.8.96.

14. In the case of Ms. Keshavji Ravji and Co. etc., etc., v. Commi ssioner
of I ncone-tax, AR (1991) SC 1806, this Court observed in para ‘14’ that
there is no general theory as to the effect and intention of an

Expl anati on, though generally the purpose of Explanation is to clarify the
doubts. However, this Court further held that an Explanation can al so
supply sonething to the content of the provision and in such a case the
Court has to consider its effect, whether it is retrospective or
prospecti ve.

15. In the case of Ms. Aphali Pharnmaceuticals Ltd. v. State of Maharashtra
and Os., AR (1989) SC 2227, this Court found that in the earlier

Expl anation in the Medicinal and Toilet Preparations (Excise Duties) Act,
1955 certain changes were nade by way of another Expl anation brought in by
the Finance Act, 1962 with retrospective effect. The Court upheld the
contention advanced on behal f of the State that the new Expl anati on was
retrospective. Wiile doing so the Court observed that the inpugned

Expl anation has not altered the existing classification in the Schedule so
as to inpose a new liability and, therefore, the inpugned Expl anati on was
clarificatory and retrospective.

16. Applying the above test to the present case, we find that by

Expl anation IV to Section 2(1)(e) of the 1957 Act, banks, financia
institutions etc. are sought to be covered by an in-built expression
"deem ng provision" in the said Explanation. By the said deening fiction
the meaning of the "dealer"” is sought to be expanded so as to include
banks, financial institutions, L:1.Cs. etc. By the said explanation a
liability is sought to be created for the first tinme on banks, financia
institutions, L.1.Cs. etc. Further, we are concerned with an indirect tax,
the incidence of which falls on the borrower/pledgor. The auction sale in
the present case is as far back as on 19.8.87. The transacti on has

concl uded since then. The Bank (respondent) is not expected to recover the
tax fromthe pledgor in respect of old auction sales which took place much
prior to 1.8.96.

17. For the above reasons, we are not required to examine the |arger
guestion as to whether the transaction took place in the course of the
busi ness of the Bank. Though, this question has been examined in the

i mpugned judgnent by the High Court we are not required to exam ne those
guestions, particularly, when the | aw has been anmended prospectively and
al so because the civil appeal filed by the State (appellants) is entirely
based on the insertion of Explanation |V vide anendi ng-Act No. 27 of 1996.

18. Before concluding we may clarify that Explanation IV would apply to
transactions on and after 1.8.1996.

19. Subject to above, the civil appeal filed by the State (appellants)
stands di sposed of with no order as to costs.




