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ARI JI T PASAYAT, J.

Leave granted.

Chall enge in this appeal is to the judgnent rendered by a
| earned Single Judge of the Bonmbay Hi gh Court dism ssing
the wit petition No. 2521 of 2005 filed by the appellant. By
t he i npugned judgnent the Hi gh Court upheld the view of the
trial court in Summary Suit No. 10 of 2001 that the appellant
has not nade out a case for unconditional |eave to defend in
terns of Oder XXXVII Rule 2 of the Code of Civil Procedure,
1908, ( in short the 'CPC).

The factual background in a nutshell are as follows:

Sunmary Suit No.10 of 2001 has been filed by the

respondent before the learned G vil Judge (Senior Division) at
Kal yan for recovery of an amount of Rs. 98, 81,426.63. |n
addition, the plaintiff has clainmed interest fromthe date of
filing of the suit till the realisation of the amount. The suit was
filed on 05.07.2001. After issuing notice, the wit petitioner-
defendant filed an application under Order XXXVII Rule 3(5) of
C.P.C. for leave to defend unconditionally and the said
application was rejected by the trial Court. The wit Petitioner
therefore, approached the Hi gh Court in Cvil Revision
Application No. 659 of 2002 and in terns of the consent

orders, it was disposed of on 02.05.2002. The said order was
to the effect that the wit petitioner was to deposit an anount
of Rs. 20,00,000/- with the trial Court within four-nonths to
show hi s bonafides and was entitled to take out an application
for leave to defend which was required to be heard on nerits.
If he succeeded in his application for | eave to defend, he was
allowed to withdraw t he anobunt deposited. The trial Court

heard the parties afresh and by order dated 11.03.2005

all owed the application (Ex. 34) on the condition that the wit
petitioner was to deposit an additional anmunt of

Rs. 50, 00,000/- in two instalnents. The said order was
chal | enged before the Hi gh Court.

Before the H gh Court, by referring to the nunerous
correspondence between the parties right from 05.11. 1997
onwards, wit petitioner submitted that the sumary suit
rai sed several disputed questions which needed trial and at no
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point of time, the wit petitioner had accepted the clai m nade

by the plaintiff. It was also pointed out that the wit petitioner
had taken up the issue with its Architect and all the bills
submitted by the plaintiff were returned to the Architect.

Thus, the wit petitioner had not accepted the paynments as
clained by the plaintiff. It was further submitted that the tria
court failed to give proper reasonings and a cryptic order has
been passed rejecting the application for |eave to defend

uncondi tional ly.

The High Court noted that after issuing notice in the tria
court, the defendant has not filed its witten statement. In the
application, the defendant has disputed the contents and in

fact denied the claimnade by the plaintiff. However, the
plaintiff has set out its case to point out that the work as per
the tender was conpl eted sone tines in March, 1999, the

final bills submitted by it were certified by the Architect of the
def endant and certificate to that effect was issued on

19. 04.1999. The Architect had forwarded the bills to the

def endant' for clearance and the final bill amunt was Rs.
2,07,11, 475/ -, out of which, an anmount of Rs.1, 08,29, 989/-

was received. The correspondences brought on record show

that the meeting was held between the parties and the issue
regardi ng i nconpl ete work, paynents and final settlenent

were discussed by themin the neeting as is clear fromthe

| etter addressed by the wit Petitioner dated 20.11.1998 to its
Architect M. Qutub Mandvi wal a. Reference was nade to

possi bl e dates for final discussion and settlenment of the dues.
During this period, the contractor and the Architect should

di scuss and settle all the paynents etc. after conpleting the

j obs as agreed.

According to the H gh Court, the correspondence

thereafter, between the wit petitioner and its Architect goes to
show that there were some defective jobs which were to be
conpleted. The final bills submtted by the plaintiff were
certified on 19.04.1999 by the Architect of the defendant and
thereafter, vide letter dated 27.04.1999, the defendant took up
the issue with its Architect. Al this correspondence goes to
show that the claimmade by the plaintiff is not totally denied
and there may be sone subtractions in ternms of the interest or
defective work but there is nothing on record to show that the
Architect of the wit petitioner has finally worked out the
figure, quantified the paynent to be nade to the plaintiff and
in any case less than the anpunt certified by the said
Architect on 19.04.1999.

The trial court passed the follow ng order

"After hearing argunments of the parties, | am of
the opinion that defendant has no defence, but
it is nmoon shine defence. Therefore, a

perm ssion can be granted to | eave defence to
the deserves to be allowed on condition, | pass
the follow ng order:\027

1. The application Exh.34 is allowed for
| eave to defence to the defendant on follow ng
conditions: -

(i) The defendant shall deposit an anount

of entire Rs.50 Lacs in the Court in a two
instal mnents on or before next date, in addition
to earlier deposited amount of Rs 20 Lacs.
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2. Cost shall be cause in the suit"

The High Court felt that the trial court ought to have
gi ven proper reasons in support of the inmpugned order. But it
was observed that the correspondences between the parties
does show that the application submtted by the wit
petitioner could not be allowed and the discretion exercised by
the trial court granting |leave to defend conditionally i.e. on
total deposit of Rs.70,00,000/- cannot be terned to be
perverse or totally erroneous. Four years had passed fromthe
filing of the claimbefore the trial court and the original claim
was Rs. 98, 81, 426.63/-. As noted above wit petition was
di sm ssed

Learned counsel for the appellant submitted that both
the trial court and the H gh Court conpletely |ost sight of the
earlier order passed by the High Court which in no uncertain
terms |aid down that the quantumof deposit to be directed
coul d not 'be nore than Rs. 20,00,000/-. Wthout noticing
these rel'evant aspects, the trial court directed deposit of
Rs. 70, 00,000/ --and Hi gh Court upheld- it.

Per contra, |earned counsel for the respondent subnitted
that even according to the correspondences and the
statenents filed by the appellant the adm tted anobunt was
nore than Rs. 90, 00, 000/- and, therefore, after taking note of
the deposit of Rs.20,00,000/- nade earlier, the trial court and
the Hi gh Court had directed deposit of Rs.50,00,000/- nore.
In essence, his subnission was that in the earlier order in the
Cvil Revision the ambunt to be fixed was |let to be deci ded by
the trial court.

Order XXXVI| Rules 2 and 3 so far as rel evant reads as
foll ows:

2. Institution of Summary Suits.\027(1) A suit, to
which this Oder applies, may if the plaintiff
desires to proceed thereunder, be instituted by
presenting a plaint which shall contain,\027

(a) a specific avernment to the effect that the
suit is filed under this Order;

(b) that no relief, which does not fall within
the anbit of this rule, has been clained in
the plaint; and

(c) the followi ng inscription, imediately
bel ow t he nunber of the suit in the title of
the suit, nanely

(2) The summons of the suit shall be in Form
No. 4 in Appendix B or in such other form as
may, fromtime to time, be prescribed.

(3) The defendant shall not defend the suit
referred to in sub rule (1) unless he enters an
appearance and in default of his entering an
appearance the allegations in the plaint shal
be deemed to be admtted and the plaintiff

shall be entitled to a decree for any sum not
exceedi ng the sum nentioned in the

sunmons, together with interest at the rate
specified, if any, up to the date of the decree
and such sum for costs as may be determ ned
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by the High Court fromtinme to tine by rules
nmade in that behal f and such decree nmay be
executed forthwi th.]

3. Procedure for the appearance of

def endant .\ 027(1) In a suit to which this Oder
applies, the plaintiff shall, together with the
summons under rule 2, serve on the defendant

a copy of the plaint and annexures thereto and
the defendant may, at any time within ten

days of such service, enter an appearance
either in person or by pleader and, in either
case, he shall file in Court an address for
service of notices on him

(2) Unl ess otherw se ordered, all sumonses,
noti ces and ot her judicial processes, required
to be served on the defendant, shall be deened
to have been duly served on himif they are |eft
at the address given by him for such service.

(3) On the day of entering the appearance,

noti ce of such appearance shall be given by

the defendant to the plaintiff’'s pleader; or, if

the plaintiff sues/in person, to the plaintiff

hi nsel f, either by notice delivered at or sent by

a pre-paid letter directed to the address of the
plaintiff's pleader or of the plaintiff, as the case
may be.

(5) The defendant may, at any tinme within ten
days fromthe service of such sumons for
judgrment, by affidavit or otherw se disclosing
such facts as nmay be deened sufficient to
entitle himto defend, apply on such sumons
for |eave to defend such suit, and leave to
defend nay be granted to himunconditionally
or upon such terns as may appear to the
Court or Judge to be just:

Provi ded that |eave to defend shall not be
refused unless the Court is satisfied that the
facts disclosed by the defendant do not

i ndicate that he has a substantial defence to
rai se or that the defence intended to be put up
by the defendant is frivolous or vexatious:

Provided further that, where a part of the
amount clainmed by the plaintiff is admtted by
the defendant to be due fromhim |eave to
defend the suit shall not be granted unless the
amount so admitted to be due is deposited by
the defendant in Court.

This Court in Mechal ec Engi neers and Manufactures v.

Basi ¢ Equi prent Corporation, (AIR 1977 SC 577) has laid

down the principles to be followed in granting | eave to defend
the suit under Oder XXXVII1, rule 3 of the Code. One of the
aforesaid principles is, that if the defendant raises a triable
i ssue indicating that he has a fair or bona fide or reasonable
def ence al t hough not a positively good defence the plaintiff is
not entitled to sign judgrment and the defendant is entitled to
uncondi tional |eave to defend. It has al so been laid down
therein that if the defendant has no defence or the defence set
up is illusory or shamor practically nmoonshine then ordinarily
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the plaintiff is entitled to | eave to sign judgnent and the
defendant is not entitled to | eave to defend.

While giving | eave to defend the suit the Court shal
observe the follow ng principles:

(a) If the Court is of opinion that the case

raises a triable issue then | eave to defend

shoul d ordinarily be granted unconditionally.

See Ml khiram (India) Pvt. Ltd v. Chaman La

Bros. [AIR 1965 SC 1698]. The question

whet her the defence raises a triable issue or

not has to be ascertained by Court fromthe

pl eadi ngs before it and the affidavits of parties.

(b) If the Court is satisfied that the facts
di scl osed by the def endant do not

i ndi cate that he has a substantia

defence to raise or that the defence

i ntended to put by the defendant is

frivol ous or vexatious is may refuse

| eave to defend altogether. Kiran Myace
Dassi v. Dr. J. Challrjae [ALR 1949 Cal.
479]. (noted and approved in Mechal ec’s

case (supra).

(c) In cases where the Court entertains a
genui ne doubt on the question as to whether
the defence is genuine or sham or whether it
raises a triable issue or not, the Court nay

i mpose conditions in granting leave to defend.

In Ms. Raj Duggal v. Ramesh Kumar Bansal (AR 1990
SC 2218) it was held as foll ows:

"3. Leave is declined where the Court is of the
opi nion that the grant of |eave would nerely
enabl e the defendant to prolong the litigation
by raising untenable and frivol ous defences.
The test is to see whether the defence raises-a
real issue and not a shamone, in the sense
that if the facts alleged by the defendant are
establ i shed there woul d be a good or even a

pl ausi bl e defence on those facts. If the Court is
sati sfied about that |eave nmust be given. If
there is a triable issue in the sense that there
is a fair dispute to be tried as to the meaning
of a docunent on which the claimis based or
uncertainty as to the anount actually due or
where the alleged facts are of such a nature as
to entitle the defendant to interrogate the
plaintiff or to cross-exam ne his wtnesses

| eave shoul d not be denied. \Were also, the

def endant shows that even on a fair probability
he has a bona fide defence, he ought to have

| eave. Summary judgnents under O der 37

shoul d not be granted where serious conflict

as to matter of fact or where any difficulty on
issues as to |law arises. The Court shoul d not
rej ect the defence of the defendant nerely
because of its inherent inplausibility or its

i nconsi st ency".

In the instant case rmuch woul d depend upon the effect
the order passed by the High Court in the earlier case i.e.

of
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Cvil Revision no. 659 of 2002. The operative portion reads as
fol |l ows:

"The applicants in order to establish their
bonafi des agree and undertake that they shal
deposit before the Trial Court in anpbunt of Rs.
20 lacs within a period of four nmonths from
t oday.

Upon deposit of the aforesaid anpunt of
Rs. 20 lacs by the Applicants, the inmpugned
order of the |learned Cvil Judge, Senior
Di vi sion, Kalyan dated. 7th March, 2002
declining to grant unconditional |eave to
defend. and the consequenti al decree passed
No. 8t h March, 2002 shall stand quashed and
set aside.

The | earned Trial Judge shall dispose of

the summons for Judgnent after hearing the
parties, uninfluenced by the earlier order
dated 7th March, 2002, which is with the
consent of the parties quashed and set aside.
The | earned Trial Judge will proceed to dea
with the matter in/accordance with the
directions as aforesaid and keeping in viewthe
requi renents of order 37, of the Code of G vi
procedure, 1908.

In the event that the deposit of an
amount of Rs.20 lacs as aforesaid is nmade, it
shal | be without prejudice to the right of the
Applicants to contend that they are entitled to
the grant of unconditional |eave to defend the
suit. In the event that the learned Trial Judge
comes to the conclusion that the Applicants
are entitled to j unconditional |eave to defend,
the Applicants would be at liberty to nmake an
application before the Trial court for refund of
t he anobunt which has been deposited by them
of Rs.20 lacs, in pursuance of the statenent
whi ch has been made herein above, simlarly,
in the event of | eave being granted to defend
the suit subject to deposit of an ampunt |ess
than Rs. 20 lacs, the Applicants woul d be at
liberty to nmove an application for the refund of
the bal ance anobunt of Rs.20 |lacs. The
Respondents would simlarly be at liberty to
nove an application for the withdrawal of the
amounts deposited after the application for
| eave to defend ahs been disposed of and
subj ect to the outconme of the application”.

A bare reading of the order shows that the H gh Court in
the earlier occasion took the view, on the consent of parties,
that Rs.20,00,000/- was to be deposited and on deposit being
nade certain follow up action were to be taken. The fact that
the H gh Court wanted the quantumto be pinned at
Rs. 20, 00, 000/- and not nore than that is clear fromthe fact
that the Hi gh Court directed refund in case the trial court on
consi deration of nmerits came to conclusion that the ampunt to
be deposited was | ess than Rs.20,00,000/-. There is no
i ndication that in case the amobunt was to be nore, then the
appel  ant woul d pay the differential anount.
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The stand of the appellant that the maxi num deposit
that coul d have been directed was fixed at Rs.20,00,000/- is
on a sound footing. The order of the trial court as well as that
of the H gh Court cannot be maintai ned. However as an

i nteri mneasure by order dated 26.9.2005 this Court has
stayed the operation of the H gh Court’s order subject to
deposit of Rs.20,00,000/-. It is stated that the deposit has
al ready been made. Though we have held the trial Court’s
order and the High Court’s order are not sustainable, the
amount deposited pursuant to this Court’s order need not be
refunded. The trial Court is directed to proceed with the
matter and make effort for its expeditious disposal

Appeal is allowed but wthout any order as to costs.




