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1. Leave granted.

2. Respondent is-an authority created under the Del hi Devel opment Act,
1957 (for short \023the Act\024). The Act was enacted to provide for the
devel opnent of Del hi according to plan and for nmatters connected therew th
or ancillary thereto.
Respondent fl oated a scheme known as Fifth Self Financing Housing

Regi strati on Scheme, 1982 (for short \023the Scheme\024). Appellants herein
pursuant to an advertisement issued in this behalf registered thensel ves;
their registration nunbers being 13463, 16602 and 13464. For the purpose
of allotment of flats, lots were drawn on various occasions, viz., in June,
1987, Novenber, 1987, March, 1989, July, 1990, January, 1991, January,

1993. Appellants were not successful therein and, thus, were unable to get
flats in locality of their choice. ~The Schene was cl osed. However, with a
view to give a chance to those who were not successful in the lots on the
earlier occasions, a public notice was issued in sone newspapers on
8.12.1993 for rel ease of about 3000 flats which included sone built and
ready-built ones situated in Kondli-Gharoli. Registrants under the Schene
were entitled to apply therefor. In the public notice, it was categorically
stated that the registrants of the said scheme who had not applied for an
allotrment in that rel ease would not be eligible to apply again for allotnent.
It was further stated that in the case registrants of 5th SFS-did not avail of
this opportunity or if they surrendered allotnent/ allocation after being
successful, they shall be deened to have opted out of the schene and action
shal |l be taken to refund their registration noney.

3. Appel lants did not respond to the said notice. Despite the sane

al l egedly they had been allotted Category- |1l flats. They were called upon
to pay the price specified therefor and to take delivery thereof. They
declined to do so. They asked their names to be included in the VI and VI-A
Sel f Financing Schemes which were issued |ater on. Respondent did not

agree thereto.
4. A conmplaint was filed by the appellants before the Consumer D sputes
Redressal District Forum\026 Il on or about 16.01.1995 inter alia for a
direction upon the respondent herein that their registration should not be
cancel l ed and they should be considered in future draw of lots till they could
be allotted flats in the locality of their choice. By a judgnent and order
dated 24.07.1995, the said application was allowed hol ding that the action of
the respondent in not considering the cases of the appellants for allotnent
through the process of draw of lots anpbunted to unfair trade practice, apart
frombeing unilateral and unjustified. Aggrieved by and dissatisfied
therewith, the respondent preferred an appeal before the State Consuner

Di sput es Redressal Conmi ssion, New Del hi and by an order dated
30.11.1998 all owed the said appeal and set aside the order of the District
Forum Appellants herein thereafter filed a revision application before the
Nati onal Consumer Di sputes Redressal Conm ssion. During pendency of
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the said application, they approached the Finance Menber and Chairman of

the respondent to place their case before the \02lout of court settlenent
conmittee\022. By an order dated 25.11.1999, the National Comi ssion

di smissed the revision petition filed by the appellants herein relying inter
alia on Clause 16 of the Brochure wherein it had categorically been stated
that \023DDA reserves the right to withdraw the Schene at any tinme\024. A
Speci al Leave Petition preferred thereagai nst was dism ssed.

5. Al t hough the appellants were not successful in their attenpt to obtain
any remedy on the judicial side, they purported to approach the Mnistry of
Urban Affairs in 1997. They made certain representations. Allegedly, the
Joint Secretary (D&L) by reason of a letter dated 24.08.2000 addressed to
the Vice-Chairman of Del hi Devel opnent Authority directed as under

\023l amdirected to refer to D.O letter No. F. 1
(Msc.) 5th SFS & onwards/ 2000/ SFS, dated the
15th May, 2000 from Shri Arvind Kumar, the

then Comm ssi oner (Housing), on .the subject

not ed above, and to state that the matter
pertaining to giving one nore opportunity to the
| eft out registrants of 5th and subsequent Self

Fi nanci ng-Schemes was di scussed in the

Chanber of UDMwith VC, DDA sone tine

back. After discussion, it was agreed that instead
of a general schene, VC, DDA woul d cover the
pendi ng petitioners, especially, the hard cases

under the OTA quota. /It was al so nenti oned by
the VC, DDA that there are only three such
cases. It is, therefore, requested that further

action to allot the flats to these three petitioners
may pl ease be taken and action taken in the

matter may be intinated to this Mnistry in due
course.\ 024

6. The State Consumer Disputes Redressal Conmi ssion was again
approached. The application of the appellants was disnissed. Another
application was filed by them before the Permanent Lok Adal at for non-
conpliance of orders of Mnistry of Urban Devel opnent despite availability
of flats. By an order dated 6.09.2005, the Lok Adal at observed:

\0230n 12. 4. 2005, Lok Adal at had reconmended that
the case of the petitioner is a hard case and i nstead
of CGeneral Schene the case of the petitioner

shoul d be considered under the Qut of Turn

Al l otment quota particularly when there are only
three cases left. |In this connection a |letter of

M ni ster of Urban Devel opment & Poverty

Al leviation dated 24.8.2005 refers to. This letter
clearly provides that according to the Vice-
Chairman, DDA there are only three such cases

left and in such a situation the case of the
petitioner should be covered under OTA Quota

being a hard case. This recomrendati on has not
been accepted by the DDA presumably for the

reason that the scheme of SFS under which the
petitioner had applied had becone defunct. The
schene of OTA under the quota is al so no | onger

i n existence and as such the case of the petitioner
cannot be considered under this category. The
petitioner cannot be considered under this
category. The petitioner cannot be allotted a flat as
the flats which are |lying vacant for which the
petitioner has applied for the DDA has nerged the
flats with the Hi gher Income Goup. In other
words, the DDA in the aforesaid circunstances has
opposed such allotment to the petitioner. There is
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no meeting ground between the parties, the matter

is closed as unsettled. The petitioner is at liberty
to approach appropriate Forum Court of Law for
redressal of his grievances if she is so advised.\024

7. Thereafter, a wit petition was filed before the Del hi H gh Court
which was marked as Civil Wit No. 19633-35 of 2005. By an order dated
20.03. 2006, the said petition was dismssed. Letters Patent Appeal preferred
t hereagai nst by the appellants being LPA No. 652-654 of 2006 has al so been

di smi ssed by reason of the inpugned judgrment dated 25.04.2006. A review
application filed thereagai nst al so stand di sm ssed.

8. M. Ram Prakash, representing the appellants, in support of this
appeal inter alia would submt:

(i) As in the Brochure, a policy of reservation was provi ded, the High
Court committed a serious illegality in opining that no | egal right
accrued in their favour in terns of the said letter dated 24.08. 2000.

(ii) The Central Governnent, having regard to Section 41 read with

Section 56(2)(r) of the Act, could direct allotnment of flats from

\021lout of turn quota\l022 keeping in view the cases of the appellants who
were three in nunber, as falling in the category of hard cases.

(iii) The Central Governnent in a situation of this nature was entitled
to formul ate a Schenme for the left out registrants. The authorities

of the respondent having participated in the nmeeting with the

M ni ster of Urban Developrent, pursuant whereto the said letter

dat ed 24. 08. 2000 was /i ssued, the respondent was bound to

i mpl enent the same in view of the principles of Legitimte

Expect ati on and Promi ssory Estoppel-

(iv) As a |l arge nunber of flats had been vacant, as woul d appear from
the statement made by the Vice-Chairman of the respondent on

8. 11. 2002 by reason of allotnent of the flats, nobody el se would be
prej udi ced.

9. M. Ashwani Kumar, |earned counsel -appearing on behalf of the
respondent, on the other hand, subnitted:

(i) Appel  ant do not have any |egal right in obtaining allotnent of
flats.

(ii) They having failed to deposit the amount as far back in 1994

cannot now be permtted to claiman equitable right despite their

unsuccessful attenpt before the Foruns created under the

Consuner Protection Act, 1985.

10. I ndi sputably, the Scheme was an independent one. It was a Self

Fi nanci ng Housi ng Regi stration Scheme. Oher simlar schenmes follow ng

the sanme were al so wholly independent of each other. ~The Brochure issued

for enforcing the said Schene is a self-contained docunent. It provides for
the node and manner in which flats are to be allotted, the categories of the
allotment of flats thereof, nbpde of paynent as al so cancellation thereof.

I ndi sputably, despite the fact that the appellants were not successful in
obtaining the flats by reason of draw of lots and despite the fact that they did
not respond to the notice issued by the respondent, those cases had not been
considered in the year 1994. On what ground, we do not know, flats were
allotted in their favour. They were asked to nake deposits. They did/not do
so. They, on the other hand, nade a totally untenable claimof continuing
their registration again in VI and VI-A Scheres.

11. We have noticed hereinbefore that their claimbased on deficiency of
service and/ or unfair trade practice was rejected by the H gher Forumon the
part of the respondent. They lost their battle upto this Court in the first
round of litigation.

12. Having failed to establish any legal right in thenselves as also
purported deficiency in services on the part of the respondent before
conpetent | egal foruns, they took recourse to remedies on admnistrative

side which stricto sensu were not available. 1t has not been shown as to on
what prem se the Central Governnent can interfere with the day to day

affairs of the respondent. Section 41 of the Act, only envisages that the
respondent would carry out such directions that may be issued by the Centra
CGovernment fromtinme to time for the efficient adm nistration of the Act.
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The sane does not take within its fold an order which can be passed by the
Central CGovernment in the matter of allotnent of flats by the Authority.
Section 41 speaks about policy decision. Any direction issued nust have a
nexus with the efficient administration of the Act. It has nothing to do with
carrying out of the plans of the authority in respect of a particul ar schene.

13. The Central Governnent does not have any quota under the Act. It
did not have any quota under the Schene. The reservations envisaged in
terns of the Schenme were as under

\023a) 25%of the flats for the persons belonging to

SC/ ST.

b) 3% of the flats for MPs.

c) 2% of the flats for persons who have won

nati onal recognition in the field of sports, art and

nmusi c.

d) 1% of the flats for physically handi capped.\024

14. Evi dently, the Central Governnment had no say in the matter either on
its own or under the Act. In terms of the Brochure, Section 41 of the Act

does not ‘clothe any jurisdiction upon the Central CGovernnment to issue such a
direction.

15. Subm ssion of M. RamPrakash that the Central Governnent coul d
i ssue the said direction in exercise of its rule making power under Section 56
of the Act is wholly msplaced. |In issuing the said letter, the Centra

Government did not ‘exercise its legislative power nor could it do so. The
Central CGovernnment in terns of the Act apart from Section 41 did not have

any power and, thus, could not have issue any direction in terns thereof.

16. If Section 41 of the Act or for that natter Section 56(2)(r) thereof
were not applicable, the question of issuing any direction purported to be in
terms of Section 21 of the General O auses Act, as has been submtted by

M. Ram Prakash, did not arise.

17. M P. Gangadharan and Others v. State of Kerala and O hers [(2006) 6
SCC 162], whereupon reliance has been placed by M. Ram Prakash, has no
application in the instant case.

18. The Schere in question was cl osed as far back as in the year 1994.
The Central Governnent in terms of the provisions of the Act or otherw se
had no jurisdiction to revive the sane.

19. Al the authorities under the Act including the Central Governnent
being the creature of statute were bound to act within the four corners
thereof. A specific grievance was raised by the appellants herein that the
action on the part of the authority amounted to unfair trade practice.
Defi ci ency of service was al so pl eaded. The sane had been negatived. The
courts having appropriate jurisdiction having found neither unfair trade
practice nor there being deficiency in service and in that view of the matter,
the Central CGovernnent ordinarily ought not-to have interfered in the matter.

20. The purported letter dated 24.08. 2000 does not specify as to how the
Central CGovernment assuned any jurisdiction in the matter.
21. Sonme of ficers of the respondent by thensel ves could not have evol ved

a Scherme which was beyond the purview and scope of the Act. Respondent
being a State within the nmeaning of Article 12 of the Constitution of India is
bound to fulfill the constitutional schene contained in Article 14 thereof. It
coul d not, going behind the professed scheme as contained in the Brochure,
create a quota. Such a purported decision being wholly w thout jurisdiction,
isanullity. The Central Government itself directed the authority to confine
the \021out of turn allotnent\022 quota by reason of a direction issued in June,
2000 only for wi dows of:
(a) Covernment servants who dies in harness.
(b) Those who were killed by terrorists.

It would be preposterous to suggest that the Central Government
could act beyond its professed policy decision
22. The Central Governnent, thus, acted illegally and wi thout jurisdiction
in purporting to take a decision that the hard cases nmay be brought within
the purview of the \021CQut of Turn Allotnment\022 Quota, as therefor there was no
| egal sancti on.
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Justice Frankfurter in Vitarelli v. Seaton [359 US 535] st ated:

\ 023An executive agency nust be rigorously held to the standards

by which it professes its action to be judged\ 005\ 005 Accordi ngly,
if dismssal fromenployment is based on a defined procedure,

even though generous beyond the requirements that bind such

agency, that procedure nust be scrupul ously observed.

\005..This judicially evolved rule of admnnistrative law is now
firmy established and, if | nmay add, rightly so. He that takes
the procedural sword shall perish with the sword.\024

[ See al so Ramana Dayaram Shetty v. The International Airport
Authority of India and O hers AIR 1979 SC 1628 : (1979) 3 SCC 489, Harjit
Singh & Anr. v. The State of Punjab & Anr. 2007 (3) SCALE 553] )

23. Havi ng professed to abi de by the Brochure which contai ned the policy
of reservation, as noticed hereinbefore, the Central CGovernnent could not in
absence of any statutory provision directed creation of any quota and that
too after closure of the Schene: The Scheme after its closure could not even
have been revived.

24. Gui delines per se do not partake to the character of statute. Such
gui delines in absence of the statutory backdrop are advisory in nature. M.
Ram Prakash hinmsel f has relied upon a decision of this Court in Narendra
Kumar Maheshwari v. ‘Union of India and Gthers [AIR 1989 SC 2138]
wherein it has been | aid down:

\ 023100\ 005 This i's because guidelines, by their very
nature, do not fall into the category of |egislation
direct, subordinate or ancillary. They have only an
advisory role to play and non-adherence to or
deviation fromthemis necessarily and inplicitly
perm ssible if the circunstances of any particular
fact or law situation warrants the sanme. Judicia
control takes over only where the deviation either

i nvol ves arbitrariness or discrininationor is so
fundanental as to undermine a basic public

pur pose which the guidelines and the statute under
which they are issued are intended to achieve.\024

[ See al so Narendra Kumar Maheshwari - v. Uni on of India and others 1990
(Supp) SCC 440 at 508; Maharao Sahib Shir Bhim Singhji v. ~Union of
India and others (1981) 1 SCC 166 at 232; J.R Raghupathy and others v.
State of A.P. and others (1988) 4 SCC 464 (paragraph 31); Uttam Parkash
Bansal and others v. L.1.C of India (2002) 100 DLT 487]

CGui del i nes bei ng advisory in character per se do not confer any |egal
ri ght.
25. Rel i ance has al so been pl aced upon P.M Ashwat hanarayana Setty
and others v. State of Karnataka and others [AIR 1989 SC 100] for 'the
proposition that the State cannot rely on an evasive reason. W fail to
understand how a case relating to Court Fees and Suit ‘Eval uation Act, would
assist us in invoking the principles in regard to the discrimnatory inpact of
the matter in a case of this nature
26. M. Ram Prakash has al so placed reliance upon State of H nachal
Pradesh and Another v. Kailash Chand Mahaj an and Qthers [1992 Supp (2)
SCC 351] wherein this Court was considering the statutory conditions of
services framed under a regulation nade in terns of Electricity (Supply)
Act. In that context, this Court considered the question as to whether the
term of appoi ntment can be confined to a single person. Reliance placed on
the said decision is wholly msplaced. A reasonable classification is
perm ssi bl e although a class legislation is not, but the same will have no
application in a case where an executive order was passed wholly w thout
jurisdiction and contrary to the constitutional schene relating to fixation of
guota for certain categories of persons.
27. An endeavour has been nmade to invoke the principles of Legitinmate
Expectati on and Promi ssory Estoppel. The doctrine of Legitinate
Expectati on woul d apply only when a practice is found to be prevailing. It
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has a positive concept. But, in a case of this nature where purported

expectation is based on an illegal and unconstitutional order, the sane is
whol |y inapplicable, as the same cannot be founded on an order which is per
se illegal and wi thout foundation

Strong reliance has al so been placed on a decision of this Court in
Ram Pravesh Singh and Others v. State of Bihar and Qthers [(2006) 8 SCC
381] wherein a Bench of this Court opined:
\02315. What is legitimte expectation? Coviously, it
is not alegal right. It is an expectation of a benefit,
relief or remedy, that may ordinarily flow froma
prom se or established practice. The term
\ 023est abl i shed practice\024 refers to a regul ar
consi stent, predictable and certain conduct, process
or activity of the decision-naking authority. The
expectation should be legitimte, that is,
reasonabl e, |ogical and valid. Any expectation
whi ch i s based on sporadic or casual or random
acts, or which is unreasonable, \illogical or invalid
cannot 'be ‘a | egitimate expectation. Not being a
right, it is not enforceable as such. It is a concept
fashi oned by the courts, for judicial review of
adnmini strative action. It is procedural in character
based on the requirenent of a higher degree of
fairness in admnistrative action, as a consequence
of the prom se nade, or practice established. In
short, a person can be said to have a \023legitinate
expectati on\ 024 of a particular treatment, if any
representation or promise is made by an authority,
either expressly or inpliedy, or if the regular and
consi stent past practice of the authority gives room
for such expectation in the normal course. As a
ground for relief, the efficacy of the doctrine is
rather weak as its slot is just above \023fairness in
action\ 024 but far bel ow \023promni ssory estoppel\024. It
may only entitle an expectant: (-a ) to an
opportunity to show cause before the expectation
is dashed; or ( b ) to an explanation as to the cause
for denial. In appropriate cases, the courts nay
grant a direction requiring the authority to fol l'ow
the promised procedure or established practice. A
| egiti mat e expectation, even when nade out, does
not always entitle the expectant to a relief. Public
i nterest, change in policy, conduct of the expectant
or any other valid or bona fide reason given by the
deci si on-maker, may be sufficient to negative the
\ 023l egiti mate expectati on\024. The doctri ne of
| egi ti mat e expectati on based on established
practice (as contrasted fromlegitimte expectation
based on a promise), can be invoked only by
soneone who has deal i ngs or transactions or
negotiations with an authority, on which such
establ i shed practice has a bearing, or by someone
who has a recognised |legal relationship with the
aut hority\ 005\ 024

The said decision, thus, instead of assisting the appellants runs counter
to their contention.
28. M. Ram Prakash has al so placed strong reliance on J.P. Bansal V.
State of Rajasthan [(2003) 5 SCC 134 : 2003 (3) SCALE 154]. Therein
itself, it is laid down:

\ 023\ 005The Constitution requires that action nust be
taken by the authority concerned in the nane of

the Governor. It is not till this formality is
observed that the action can be regarded as that of
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the State. Constitutionally speaking, the Council of
M nisters are advisers and as the Head of the State,
the CGovernor is to act with the aid or advice of the
Council of Mnisters. Therefore, till the advice is

accepted by the Governor, views of the Council of

M ni sters do not get crystallised into action of the
St at e\ 005\ 024

29. This decision is, therefore, an authority for the proposition that the
government order, so as to confer a legal right, must conformto the

provisions contained in Article 166 of the Constitution of India.

30. Questioning the correctness of the observation of the Division bench
that the communication contained in the letter dated 24.08.2000 did not

confer any legal right, M. Ram Prakash, would submit that an

adnmi ni strative order may al so confer a legal right. No doubt, it was so stated
in Union of India v. K P. Joseph and others [(1973) 1 SCC 194 : AIR 1973

SC 303] but then it was a case where an executive order was passed which

was within the jurisdiction of the State in terns of the proviso appended to
Article 309 of the Constitution of India. The Bench, it is interesting to note,
hast ened 't o-add:

\02311. We shoul d not be understood as |aying down

any general proposition-on thi's question. But we

think that the Order in question conferred upon the

first respondent the right to have his pay fixed in

the manner specified in the Order and that was part

of the conditions of his service. W see no reason

why the Court shoul d not enforce that right.\024

31. W, therefore, find no nerit in this appeal which is disn ssed
accordingly. |In the facts and circunstances of this case, however, there shal
be no order as to costs.




