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The following Order of the Court was delivered

In this appeal, by special |eave, the order of the H gh Court of Kerala in
C. R P. No. 95 of 1995 dated October 11, 1996, is brought under chall enge.

The appellants are/'the tenants of a shop room The original tenant died and
the appellants are hi's | egal representatives (hereinafter they are referred
to as "the tenants"). The respondents-are the |andlords. They filed an
application under sub-section (3) of Section 11 of the Kerala Buil dings
(Lease and Rent Control) Act, 1965 (for short 'the Act’) for eviction of
the tenants on the ground that they bona fide need the prem ses for setting
up busi ness of their daughter and son-in-law who are dependent on them The
tenants contested the petition denying that the daughter and son-in-law are
not dependent on the respondent. The tenants al so denied the bona fide
requi rement of the landlords. The learned Rent Controller having considered
the material placed on record found that the need of the |andl ords was bona
fide and accordingly ordered eviction of the tenants on Decenber 21, 1993.
An appeal against the said judgnent was unsucessful 'before the Rent Contro
Appel l ate Authority (District Judge), Thal assery. The appeal havi ng been

di smi ssed on Novenber 1.7, 1994, the tenants filed a revision petition vide
C.RP. No. 95 of 1995 in the H gh Court of Kerala which was also disnissed
by the inpugned order.

The short question that arises for consideration in this appeal is whether
the respondents bona fide need the deni sed preni ses.

The respondents filed petition for eviction of the appellant under -Section
11(3) of the Act which is set out hereunder

"11(3). Alandlord may apply to the Rent Control Court for an order
directing the tenant to put the landlord in possession of the building if
he bona fide needs the building for his own occupation or for the
occupation by any menber of his fanmily dependent on him

Provided that the Rent Control Court shall not give any such-direction if
the landl ord has another building of his own in his possession in the sane
city, town or village except where the Rent Control Court is satisfied that
for special reasons in any particular case it will be just and proper to do
S0;

Provided further that the Rent Control Court shall not give any direction
to a tenant to put the landlord in possession, if such tenant is depending
for his livelihood mainly on the incone derived fromany trade or business
carried on in such building and there is no suitable building available in
the locality for such person to carry on such trade or business;




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

2

Provi ded xxxx XXXX XXXX
Provi ded xxxx XXXX XXXX

A plain reading of the provision of sub-section (3) of Section 11 shows
that it enables a landlord to seek possession of the building fromhis
tenant by making an application to the Rent Control Court if he bona fide
needs the building for his own occupation or for the occupation by a nmenber
of his fanmily dependent on him The sub-section takes note of not only bona
fide need of the landlord but also the need of the nmenbers of his famly
dependent on him Were the | andl ords bona fide needs the building not for
his own occupation but for occupation of a nmenber of his famly, it nust be
shown that such a nenber of his family is dependent on him The mandate of
the first and the second provisos is directed to the Rent Control Court.
The first proviso directed Directed that the Rent Control Court shall not
gi ve any such direction if the |andl ord has another building of his own in
hi s possession in the sane city, town or village except where the Rent
Control Court is satisfied, for special reasons, in any particul ar case,
that it will be just and proper ' to do so, it has to record the specia
reasons. The | egislative mandate contai ned the second proviso is not to
give any direction to a tenant to put the landlord in possession, if such
tenant is depending for his livelihood mainly on the inconme derived from
any trade or business-carried on in such building and there is no other
suitable building available in the locality for such person to carry on
such trade or business. The third and the fourth provisos are not rel evant
for the present discussion.

The question now urged before us, nanmely, whether the daughter and son-in-
law of the landlords, with three children, living separately, could be said
to be dependent on the landl ords -was not put-in issue in the Trial Court
nor was it urged before the Appellate Court or the H gh Court. W cannot,
therefore, permit M. Inamto raise it for the first tine in this Court.

The next point urged by M. Inamis that the daughter of the respondents
are having ot her non-residential and residential buildings of her own and
therefore they are not entitled to the benefit of eviction of the building
in viewof the first proviso to sub-section (3) of Section 11. This plea

al so cannot be entertai ned because as pointed out by M. lyyer no such plea
was urged before the Rent Control Authorities or the H gh Court.

The case throughout proceeded on the ground whether the |andl ords needed
the prem ses bona fide. On this ground we have heard the | earned counse

for the parties. W are of the viewthat if the need of the | andlords for
hi s own occupation has to be bona fide so al so need of the nenbers of the
famly of the |andl ord dependent on himand should satisfy the test of
bei ng bona fide. In the instant case, it has to be deternined whether the
need of the daughter and son-in-law of the |andl ords who own non-
residential as well as residential buildings, can be said to be bona fide.
M. lyyer subnits that this aspect was not adverted to in earlier stages of
the proceedings. I nasnuch as the parties did not address their argunments on
this aspect of the matter, we consider it just and appropriate to renand
the case to the Rent Control Appellate Authority (District Judge) to give
opportunity to the parties of being heard and deci de the question : Can the
respondents be said to need the building bona fide if it -is meant for the
occupation of their dependent married daughter who owns residential and
non-resi dential buil dings?

In this view of the matter the order under challenge is set aside. RC A
No. 88 of 1994 is restored to the file of the Appellate Authority for being
di sposed of in accordance with law. It is needless to nention that the
Appel l ate Authority shall dispose of the case expeditiously.

The appeal is accordingly allowd. No costs.




