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This appeal raises a short question as to whether the
suit plot is premises within the nmeaning of Section 2(i)
of Delhi Rent Control Act, 1958. In this appeal the
appel l ant has chal l enged the correctness of the judgnent of
t he Del hi H gh Court di sm ssing her second appea
(R S. A No.105 of 1994) on Novenber 28, 1997. - The appell ant
is the | andl ady and the respondent is the tenant. ~ The facts
giving rise to this appeal are not in —controversy. The
appellant is the owner of property bearing No.417, ~Masjid
Mot h, New Del hi, (consisting of one big roon) which was 1| et
out by her to the respondent. There is a vacant |and of
appel l ant adjacent to the said property of which -an open
pl ot of land measuring 9x 7(hereinafter referred to the
suit plot) is the subject matter of the suit out of which
this appeal arises. The respondent had wunauthorisedly
constructed a latrine on the suit plot which gave cause to
the appellant to file Suit No.79 of 1978 in the “Court of
Seni or Sub-Judge, Ist Cass, Delhi, praying for a nandatory
i njunction directing the respondent to denolish t he
construction made by her on the suit plot. But the parties
settled their dispute and filed a conprom se under which the
respondent became the tenant of the suit plot on a nonthly
rent of Rs.5/- and the suit was dismissed as withdrawmn on
March 27, 1978. By a notice dated Decenber 19, 1983 the
appel lant terminated the tenancy, created under the said
conpromise and filed Suit No.691 of 1984 in the Court of
Seni or Sub-Judge, Del hi, for recovery of possession of the
suit plot by evicting the respondent. The suit was
contested by the respondent on the sole ground that the suit
plot was prenises within the neaning of Section 2(i) of
the Delhi Rent Control Act, 1958 (for short, the Delh
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Act) and, therefore, the suit was barred under Section 50
of the said Act. On February 12, 1987 the trial court,
after considering all the evidence placed before it, held
that the suit plot was premises as defined in Section 2(i)

of the Delhi Act, therefore, the suit was not rmaintainable
and thus dismssed the suit. The appellant unsuccessfully
appeal ed agai nst the said judgnent in R C A No.26 of 1987 in
the Court of Senior Cvil Judge, Del hi, which was di sm ssed
on Septenber 14, 1994. The appel |l ants second appeal was
also disnissed by the High Court by the inpugned judgment
and hence she is in appeal before this Court by specia
| eave. M. Jaspal Singh, |earned senior counsel appearing
for the appellant, contended that the terns of the
conpromi se would clearly show that what was let out to the
respondent was only a plot of |and neasuring 9 x 7. Even
though on that date there was a latrine on the suit plot,
yet the subject matter of the tenancy was only plot of |and,
not structure thereon which admttedly belonged to the
respondent'. As the appellant had no right, title or
interest ~in the structure, she could not have let out the
sane but  the courts below dismssed the suit of the
appel lant by wongly applying Section 50 of the Act. The
respondent, though served, was not represented. e,
therefore, requested M. Meenakshi Arora, Advocate to
assist the court as amcus curiae, who readily agreed to do
So. We record our appreciation for the assistance rendered
by her in presenting the case of the respondent. Ms. Arora
argued that on the date of creating the tenancy adnmittedly
there was latrine on the suit plot, so the courts bel ow were
right in construing the conprom se and hol ding that the suit
plot with structure was |let out, which would fall - within the
neaning of premses in Section 2(i) of the Delhi Act. In
the alternative, she argued that the suit plot being |and
appurtenant to House No.417, which was occupied by the
respondent as tenant, the suit was not maintainable.
Section 50 of the Del hi Act says that except where the Act
so provides, no civil court shall entertain any /suit or
proceeding in so far as it relates, inter alia, to eviction
of any tenant fromany premises. It is thus clear that if
the suit for eviction of tenant relates to any premnises as
defined in the Delhi Act, the civil court cannot ~entertain
the sane. Therefore, it becones necessary to determ ne
whether the suit plot is premses within the neaning of
the Delhi Act. To determine this aspect, it will be usefu
to refer to the definition of the terms the | andlord, the
tenant and the prenises as defined in Section 2(e), (I)

and (i) respectively of the Delhi Act. Insofar as they are
rel evant for our purposes, they read as  under: 2.
Definition - In this Act, unless the context otherw se
requires.

(e)landlord rmeans a person who, for the tine 'being
is receiving, or is entitled to receive, the rent of any
prem ses, whether on his own account or on account of or _on
behal f of, or for the benefit of, any other person or as a
trustee, guardian or receiver for any other person or who
would so receive the rent or be entitled to receive the
rent, if the premises were let to a tenant;

(i)prem ses neans any building or part of a building
which is, or is intended to be, let separately for use as a
resi dence or for comrercial use or for any other purpose,
and i ncl udes, -

(i) The garden, grounds and outhouses, if any,
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appertaining to such building or part of the building;

(ii) any furniture supplied by the landlord for use in
such building or part of the building;

but does not include a roomin a hotel or |[|odging
house;

(I')tenant nmeans any person by whom or on whose
account or behalf the rent of any premises is, or, but for a
speci al contract, would be, payable, and includes:

kk*x k*k*x Kk%x

A conbined reading of the definitions of the ternms,
guoted above, shows that the termprenises inplies the
subj ect-matter of tenancy in respect of which there is jura
rel ati onship of |landlord and tenant and in respect of which
the quantumof rent is agreed to between them Wen, in any
case, the question arises whether an open plot of land or a
pl ot of land with structures thereon, was | et out, the Court

has to deternine the same on the facts of that case. In
deciding this question, it will be useful to bear in mnd
that if the plot with structure was let . out it wll fall

within the neaning of the term’prem ses’ but if open plot
wi thout any structure was let out then it does not fal
within the meaning of the termprenises.” It is immteria
whet her the tenant raised structures before the creation of
the tenancy or after he was let in as a tenant.. In either
case, the tenant alone will have the proprietary rights in
the structure and not the landlord. |In the instant case,
the structure (latrine) was rai sed by the respondent
unaut hori sedly which was the subject-matter of the earlier
suit wherein mandatory injunction for demolition of the sane

was prayed by the appellant. The  structure (latrine)
admttedly does not belong to the appellant. It belongs to
the respondent who can at any tine denolish the sane and
take away the material. While giving the suit plot on rent
under the conprom se the appellant agreed that instead of
denolition it might be used by the respondent. But the

appellant did not acquire any right in the structure
(latrine) constructed unauthorised by the respondent. Since
the basis of the tenancy between the parties is the
conpromi se entered into between themin the earlier suit
which was w thdrawn on March 27, 1978, it-is necessary to
refer to the followi ng relevant terms of ‘the conprom se:
(i) that the defendant has raised the latrine on'the open
land of 9x 7 in front of the door of house No.417, Masjid
Mot h, New Del hi .

(ii) that the defendant has agreed to pay Rs.5/- per
nonth to the plaintiff being rent of open |and measuring 9x
7 in front of the door of the house No.417, Masjid ' Mth,
New Del hi .

From a perusal of the clauses (i) and (ii), it is
clear that though there is a reference to existence of a
l[atrine on the suit plot, yet what was | et out was open pl ot
of land neasuring 9 x 7 for which the agreed rent was
Rs.5/- per month. Fromthe above discussion, it is evident
that only the open plot of land neasuring 9 x 7 was |et
out which does not fall within the neaning of the term
premi ses as defined in Section 2(1)(i) of the Delhi Act.
In Krishnapasuba Rao, Kundapur, (dead) after himhis Lr. &
Anr. Vs. Dattatraya Krishnaji Karani [1966 SCJ (1) 601], a
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three Judge Bench of this Court considered the question
whet her the prem ses are |and or whether they are building
or garden, grounds, etc. appurtenant to the buil ding. In
that case, as in the present case, the land was given on
rent to the tenant who constructed building at his own costs
before the execution of the rent note. The question arose
under Section 13(1) of the Bonmbay Rents, Hotel and Lodging
House Rates Control Act (for short the Bombay Act); i f
the denised |and was premises within the meaning of the
Bonbay Act, the landlord was entitled to recover its
possession for construction of building on satisfying the
court that he required it reasonably and bona fide for
construction of a building. On consideration of the
definition of the premises which is simlar to the
definition of the termin the Delhi Act, it was held that it
referred to the subject matter of letting for which rent was
payabl e and in respect of which there was a rel ati onship of
| andl ord and tenant and, therefore, the |and al one was the
subject nmatter of letting and prem ses within the neaning
of Secti'on 13(1) (i) of the Bombay Act. That decision was
followed by this Court in AR~ Salay Mhamed Sait, etc.
Vs. Jaf fer Mohaned Saits Menorial Dispensary Charity and
O s. [1969 RCR (SC) 322]. There, the | essee constructed
building and a shed on the land |eased out to him The
guestion was: whether the |and | eased out cane within the
nmeani ng of building in Section 2, clause (2) of the Mdras
Buil dings (Lease | and Rent Control) Act, 1960, (for short,
the Mdras Act)? The defendant contested the suit, inter
alia, on the ground that the suit was barred under the
provisions of the Madras Act as the civil~ court had no
jurisdiction to entertain the suit for eviction in respect
of building covered by the Madras Act. The definition of
the termbuilding in Section 2, clause (2) of the Mdras
Act was in haec verba with the definition in the Del hi Act.
It was held that in determning the question whether the
| ease was of a vacant |and or a building within the meaning
of the Madras Act the court must take into account both form
and substance of the transaction; the landlord was / aware
that there were certain structures on |and but what was | et
out was not the structures but the land. Consequently, the
appeal of the tenant was dism ssed on the ground that the
Madras Act was not applicable and the suit was maintainable
in the civil court. Wat is, however, next contended for
the respondent is that since the respondent had raised the

latrine on the suit plot, it will have to be treated as part
of the building which was already in occupation of the
respondent . We are afraid we cannot accept this subm ssion

of the learned amicus curiae. The building which was. et
out to the respondent is a different premses under a

di fferent agreenent. The suit plot cannot be treated as
part of that building as a separate tenancy was created in
respect of the suit plot under the conprom se. From the
above discussion, it follows that the suit plot does not
fall wthin the neaning of the termprem ses under the

Del hi  Act and, therefore, Section 50 of the Act ousting the
jurisdiction of the civil court will not be applicable to
this case. The suit was, therefore, maintainable. In view

of the fact that the defence was found to be untenable, the
suit of the appellant (plaintiff) deserves to be decreed.
Accordingly, the appeal 1is allowed and the suit of the
appel l ant is decreed with costs.




