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El ecti on- Menber of Schedul ed Caste-All egation that returned
candi dat e becane a convert to Buddhi sm proof.

HEADNOTE:

In the election to the State Legislative Assenbly to fill
Lip a seat reserved for nmenbers of the schedul ed castes from
Nagpur, the second respondent was declared el ected. The
appel lant challenged the election. on the ground, inter
"lIlia, that the second respondent ceased to be a Hindu
havi ng been converted to Buddhism  The Hi gh Court dism ssed
the el ection petition.

Di sm ssing the appeal to this Court,

HELD : (1) The second respondent was a well known Doctor in
Nagpur, the appellant bel onged to Nagpur and they bel onged
to schedul ed castes before the second respondent’s alleged
conversion to Buddhism And yet, the appellant has not
given the date, the place or the circunstances under which
the second respondent becane a convert to Buddhism Nor did
the appellant object at the tine of the scrutiny of the
nom nation papers. that the second respondent was not a
menber of the schedul ed caste. [925 G 926 B, F-Q

(2) The second respondent was born a H ndu and was narried

according to Hindu rites. He went to England on a
CGovernment schol arship given to nmenbers of schedul ed castes
to study Medicine. |f he was not a menber of a schedul ed

caste he had run a risk of prosecution when he so clained
for getting the scholarship, and also ran a simlar risk for
perjury in the present case. [926 G H

(3) Merely because the nieces of the second respondent were
married according to Buddhist rites, the invitation for
their marriage was in the Buddhist form the second
respondent’s nane was printed as one of those joining in the
invitation, at the tinme of the marriage the pictures of Dr.
Anbedkar and the Buddha were garl anded, and a Buddhi st Bhi ku
officiated at the marriage, It could not be held that the
second respondent was a Buddhist. [927 A-D, E. G

(a) The evidence shows that there is very little difference
between a wedding according to Buddhist rites and one
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according to Hindu rites. Mreover, Buddhist's rites are
foll owed even where one of the parties to the marriage is a
non- Buddhist, and there is no evidence that the Hindu
partner does not continue to profess Hinduism thereafter.
[927 D-E, 928 D E]

(b) The nanes of brothers are included in weddi ng
invitations under the lead "Wth best conplinents of", very
often without their perm ssion. [927 B-(

(c) The picture of Dr. Anbedkar might have been garl anded
beCAUSE he was held in great veneration by the Schedul ed
castes. Therefore, nerely because of the garlanding and the
Buddhi st Bhiku officiating at the marriage. the wedding
could not be considered to be according to Buddhist rites.
[928 A- B

(4) Wen one is borna Hindu the fact that he goes to a
Buddhi st tenple or a Church or Durga cannot be said to show
that he is no more a H ndu and that he had changed his
religion. [929 G D

(5) Also, fromthe fact that Dr. and Ms. Ambedkar and a
| arge nunber of people openly got thenselves converted to
Buddhi sm it ~does not follow that al'l the nenbers of the
schedul ed castes followed in their foot steps. [929 B]

(6) Religion is essentially a highly personal matter and
H nduism is so tolerant and Hindu religious practices so
varied and eclectic that one would find it difficult to say
whet her a person i's practising or professing H ndu religion
or not In such a matter, the open assertion by a person

especially in

924

educat ed nenber of society. about the religion he professes
should be given considerable weight over the interested
testinony of others based upon stray instances. [929 C, 930

F-G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : G vil Appeal No. 348 of 1973.
Appeal fromthe judgnment and order dated the 10th Novenber
1972 of the Bonbay Hi gh Court (Nagpur Bench) in _Election
Petition No. 1 of 1972.

L. M Singhvi, M C Rajkarna,S. N Ponikar, A G Mneses,
K. J. John and J. B. Dadachanji, for the appellant.

G L. Sanghi, S. B. Wad, B. U Whano and Jayashree Wad,
for respondent No. 2.

K. L. Hathi and M N. Shroff, for respondents Nos. 21 and
22.

The Judgrment of the Court was delivered by

ALAGRISWAM, J. In the election to the Maharashtra Legis-
lative Assenbly held in March 1972 to fill up a seat/ from
the North Nagpur constituency reserved for nenbers- of the
Schedul ed Caste, the 2nd respondent was declared elected.
The appellant filed an election petition questioning the
el ecti on. That petition having been dism ssed by the High
Court of Bombay (Nagpur Bench) this appeal has been filed by
the appel |l ant.

In that election as many as 19 persons filed their
nom nati on papers. Ni ne of them withdrew |eaving
respondents 2 to 10 and the appellant in the field. One of
them who withdrew was the 11th respondent, Ranjit Mesbram
with whomwe will have to deal later. It the election the
2nd respondent obtai ned 22,993 votes, the appellant obtained
21,135 votes, the 6th respondent obtained 16,123 votes and
the 9th respondent 2,590 votes. It is unnecessary to refer
to the other respondents or the votes obtained by them
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because the argument before this Court have been confined to
respondents 2, 6 and 9. At many as 14 issues were franmed for
deci sion of which, as far as the argunments before this Court
are concerned, only issues 9 and 1 survive. They are set
out bel ow :
"9. (a) Was the notice of wi t hdr awa
(docunment No. 5) tendered by the respondent
No. 11 to the Returning officer a valid one ?
(b) Did the notice of withdrawal (docunent
No. 6) tendered by Shri S. P. Ukey in the
prescribed formcure the defect, if any, in
the notice of wthdrawal (document No. 6)) ?
(c) Can these notices be said to lie legally
tendered as required by section 37 of the
Representation of the People Act, 1951 ?
(d) If not, its effect ?
(e) Has the acceptance of the withdrawal of
the respondent No. 11 materially changed the
el ection results ?
925
10. (a) Are the- respondents 2 and 4 to 10
converts to Buddhi smand have they enbraced
and professed Buddhi sm and ceased to be Hi ndus

?

(b) If so, were they eligible to contest the
el ection fromthe Reserve Constituency ?

(c) If not eligible, what is the effect ?

(d) Did the candidature of the respondent
No. 6, if he was disqualified on account of
the conversion to Buddhism nmaterially affect
and after the election results ?
(e) VWhat is the effect of not raising the
obj ecti on about the “eligibility of t he
candidate at the time of scrutiny ' of the
nom nati ons ?
It may be necessary to notice issue 13 also because the
appel | ant had prayed not only for 'setting aside the el ection
of the 2nd respondent but also for his being  declared

elected from the constituency. Issue 9 relates to the
guestion of withdrawal by Ranjit Meshramto whom reference
has al ready been made. |Issue 10 relates to the question as

to whether respondents 2 and 4 to 10 could be said to be
menbers of the Scheduled Castes so as to be eligible to
stand for election fromthis constituency. Though™ in the
petition the question was raised about respondents 2 and
4 to 10, even in the High Court only the question relating
respondents 2, 6 and 9 was considered. Before this Court
Dr. Singhvi appearing for the appellant concentrated. his
tion regarding the case of respondents 2 and 6 and
preferred to | eave the case of respondent 9 alone. This is
because next to the respondent 2 and the appel | ant,
respondent 6 has got the |argest nunber of votes. Even the
guestion regarding respondent 6 is only inmportant from the
point of view of the prayer in the election petition for
declaring the appellant elected after setting aside the

el ection of the 2nd respondent. |If the 2nd respondent s
found not to belong to a Schedul ed Caste no further question
will survive. It is only if the 2nd respondent is found to

belong to a Scheduled Caste that the question whether
respondent 6 also is of is not a nenber of a Schedul ed Caste
and the appellant could be declared elected would arise at
all. We shall first deal with issue 10 because that is
concerned with the nost inportant question

W nust first of all notice the fact that when the
nom nati ons were scrutinized the appellant did not object to

to

atten
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the nomnation papers of respondents 2, 6 and 9 being
accepted on the ground that they were not nenbers of the
Schedul ed Castes. Though legally there is no bar to the
appel lant raising that question in the election petition
guesti oni ng the election of the 2nd r espondent hi s
all egation that respondents 2, 6 and 9 are not nenbers of
the Schedul ed Castes woul d be considerably weakened because
of his failure to object at the tinme of the scrutiny of the
nom nation papers. Al the candi dates belong to the Nagpur
Cty and all of thembelong to the Scheduled Castes,
ignoring for the present the question whether they were
Buddhi sts. Respondents 2, 6 and 9 are not ordinary menbers
of the Schedul ed Castes. ' Res-

926

pondent 2 is a doctor nmarried to another doctor and
practising in Nagpur Cty. He sees 60 to 70 patients daily.
Respondent 6 is in advocate and as is seen fromthe result
he is popul ar enough to get 16,123 votes and his wife is a
doctor. Respondent 9 is also a doctor. They nust,
therefore, be well-known figures in Nagpur or at |east anpng
menbers of the Schedul ed Castes.” The appellant should cer-
tainly have known them personally or at |east heard of them
He should have also heard whether they were H ndus or
Buddhi st s. He rmust have known about  their politica
activity. This is/one point of view fromwhich the evidence
et in on behalf of the appellant shoul d be considered.

The second point is that the novenent for nmenbers of the
Schedul ed Castes becom ng Buddhi sts in order to get out of
the Hindu society, of which untouchability is an inportant
constituent, seens to have been started by Dr. Ambedkar in
1956 in which vyear a large nunber of  nenbers of the
Schedul ed Castes, including Dr. Anbedkar and his wife,
publically enbraced Buddhism There is a Bhiku Nwas in
Nagpur and Buddhist Vandana is held every Sunday. The
appel I ant coul d not have been unaware of all this. Al the
parties are persons who nmust have been born nmany years
before 1956 and so they nust have been formally converted.
There is no allegation and there is no evidence as'to / when,
where and by whom respondents 2, 6 and 9 were converted to
Buddhi sm

Thirdly, the instances relied on were in the case of the
2nd respondent the part he played in the marriage of his two
ni eces, Usha and Sushil, whose narriages are said to have
been celebrated according to Buddhist rites. He is also
alleged to have visited the Bhiku Niwas and taken part in
Buddi st Vandana. As regards the 6th respondent t he
instances given are only that of his own marriage and the
marriage of his sister Vimal, both of which are said to have
been performed accordi ng to Buddhist rites. The question
regarding the nankaran cerenpnies of the children of the
respondents was not argued-.

Fourthly, we have, got to consider this question in the
context of Indian society and the place of religious
observance in so far as they show what religion they
pr of ess.

Taking first the case of the 2nd respondent, the date, the
pl ace or the circumstances under which he became a convert
to Buddhismis not given in the election petition, nor is
there any allegation that he hinself was nmarried according
to the Buddhist rites. He asserts that wife is a H ndu, his
wife is a Hndu and they were narried according to Hindu

rites. He is a nedical graduate who went to England on a
schol arship provided by the Maharashtra Government on the
ground that he was a menber of the Schedul ed Castes. |If he

was not a menber of the Schedul ed Castes he certainly ran a
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serious risk in claimng to be a nenber of the Schedul ed
Castes and getting a fairly valuable scholarship enabling
himto go to England and there is an equal risk in declaring
hinmsel f to be, a menber of the Schedul ed Castes even for the
purpose of election if he were not one. He further runs the
risk of being prosecuted for prejury in giving evidence in
the petition

927

claimng to be a nenber of the Schedul ed Castes. |t has not
been alleged that his marriage was according to the Buddhi st
rites and we rnust, therefore, take his assertion that his
marriage was according to Hndu format its face val ue. As
regards his part in the marriage of his nieces he says he
was standi ng outside and receiving guests while the marri age
ceremonies went on inside. The invitation card is, of
course, in the formwhich one would expect a Buddhist to
i ssue. The narriage was of the 2nd respondent’s nieces, not
of his own daughters and the invitation was issued by his
brother. 'The 2nd respondent’s nane is printed there as one
of those joining in the invitation. But it-is well known
that the names of brothers are usually included in wedding
invitations wunder the head "with the best conplinents of".
Peopl e do not take the perm ssion of those whose nanes are
included in the wedding invitations under that category and
it is but natural that the father of the bride should
include the nane of his brother who as a doctor would be
considered to be a prominent nenber of the community to
which the parties belonged. It is true that the second
respondent has said that his brother was al so a H ndu but on
that ground the 2nd respondent’s claimthat he is a Hi ndu
coul d not be inpugned.

There is also one curious feature about these narriages.
What exactly constitutes a proper Buddhist wedding is not
very clear fromthe evidence. The extract fromthe | bookl et
"Boudcharya Vidhi’' marked as Ext.100-B refers, apart from
recitation of the mantaras, to the husband and w fe being
nmade either to wear rings or sone Sindhur being applied on
the head and of tying the sacred thread. But alnpbst all the
wi t nesses al so nmentioned that the nangal sutra is tied which
is a Hndu custom It also appears fromthe evidence that
at the tinme of these marriages according to Buddhist rites
the pictures of Dr. Anbedkar and Buddha are garl anded. One
witness for the petitioner has said that Buddhi smis agai nst
i dol worship which really shows the extent of his ignorance.
The garlanding of Dr. Anbedkar’'s photo graph cannot
certainly be a religious part of the cerenony. Even
according to the Buddhists marriage is said to be one of the
ten Sanskars. Therefore, except perhaps for the garlanding
of the, pictures of Dr. Anbedkar and Buddha there is /very
little difference between a weddi ng according to Buddhi st
rites and a wedding according to Hindu rites. The  mantras

which are in Pali or in Sanskrit are not Ilikely to be

understood by the mpjority of the persons present. [ .ndeed
it is doubtful whether they woul d recogni se the | anguage as
Pali or Sanskrit. As regards persons officiating in such
nmarriages, it is said that there are two Bhikus in Nagpur

Dr. Kausal ayan and Medhankar. A Bhiku is a sanyasi and at
feast in the H ndu society a sanyasi never officiate.-, as a

priest in a wedding. So any officiation by a Bhiku in a
weddi ng in apparently sonething new whi ch the new Buddhists
i n Nagpur or Maharashtra m ght have adopted. The inportance
given to Dr. Anbedkar is very significant in this context.
He was a great scholar, the chief architect of t he
Constitution, but also a politician. He seem, to have been
held in great veneration by the Scheduled Castes particu-
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larly in Maharashtra at |east by Mahars anong them he
hi nsel f havi ng been born a Mahar. That the Schedul ed Castes
in general and Mahars in particular should have been very
proud that he bel onged

928
to their conmunity is natural enough and the respect and the
veneration shown to himis also natural. But on that ground

we find it difficult to accept that any marriage in which
his photograph was garlanded or even a Buddhist Bhiku
of ficiated should be considered to be a weddi ng according to
Buddhi st rites. Curiously Medhankar has not been exani ned
in this case. Wat we say in this respect applies to a
considerable extent to the nmarriages of the 6th respondent
as we | as his sister.

As regards the 2nd respondent visiting the Bhiku N was, the
explanation given by the 2nd respondent appears to be
reasonabl e enough. ~ Hi s di spensary is near the Bhiku N was.
He says that he has gone there either as a nedical nman or
on social occasions. His joining the Buddhist Vandana is
spoken to only by one of the witnesses, Ramesh Vai dya and we
are not prepared to hold on his,solitary evidence that the,
2nd respondent was taking part in the Vandana. W find the
2nd respondent’s evidence on this point as nore acceptable.
As far as the 6th respondent is concerned there is no
evi dence about his visiting the Bhiku Niwas or joining the
Buddhi st Vandana. The evidence is only about his narriage
and that of his sister being performed according to the
Buddhi st rites.

This matter has also to be | ooked at from another point of
view. There is evidence in this case that persons who stil
continue to be Hndus marry persons who have becone
Buddhi sts and that in such cases the officiating Bhiku asks
them to become Buddhist on the occasion of the marriage.
Again this might explain the resort to the Buddhist ' rites
being followed in these marriages even where one of the
parties to the marriage is a non-Buddhist. There is no
evidence that in such cases the Hindu partner does not
profess Hinduismthereafter. There is also evidence that
even some H ndu Mahars cel ebrate their marriages according
to Buddhist rites-See P.W25 s evidence regarding hi s
nephew s marriage. It is very difficult therefore to rely
upon such evidence alone to hold that —either the  2nd
respondent or the 6th respondent are Buddhists. It ~should
al so be noted that the 6th respondent al so denies that  he
becane a Buddhi st. We consider, therefore, ~ that t he
evidence in this case does not satisfactorily establish that
either the 2nd respondent or the 6th respondent ~ceased to
profess H nduism they having been undoubtedly born as
H ndus.

In this connection it is necessary to renenber that Hi nduism
is a very broad based religion. 1In fact sone people take
the viewthat it is not areligion at all on the ground that
there is no one founder and no one sacred book for the
Hi ndus. This, of course, is a very narrow view, nerely
based on the conpari son between H ndui smon the one side and
Islam and Christianity on the other. But one knows that
Hi ndui sm t hrough the ages has absorbed or accommobdated many
different practices, religious as well as secular, and also
different faiths. One of the w tnesses has described that
he considered Buddha as the 11th Avtar. Indeed there are
hi stori ans and soci ol ogi sts who take the view that Buddhi sm
di sappeared fromlIndia not by any other neans but by being
absorbed into H nduism Therefore, if a certain comunity
inaspirit of protest says that they would give up H ndui sm
and adopt
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Buddhism it is not likely to nake nmuch change either in
their beliefs or in their practices. Centuries of habit and
custom cannot be wi ped out overnight. Wile in the case of
hi ghl y educat ed menbers who have chosen the new religion the
change might make a difference in their attitude and perhaps
in their habits and custons, to the vast nmmjority it is
likely to nake very little difference. Merely because in a
public neeting Dr. Anbedkar and Ms. Anbedkar and a |arge
nunber of people openly got thenselves converted to Buddhi sm
it does not automatically follow that all the nenbers of the
Schedul ed Castes followed themin their footsteps. It does
not even nean that all Mhars, who seemto formthe | argest
el emrent anong t he new Buddhi sts, becanme Buddhi sts. H ndui sm
is so tolerant and Hindu religious practices so varied and
eclectic that one would find it difficult to say whether one
is practising or professing. Hndu religion or not .
Especi ally when one is born a H ndu the fact that he goes to
a Buddhi st tenple or a church or a durgah cannot be said to
show that ~they are no nore H ndus unless it is clearly
proved that they have changed their-religion from H nduism
to sone other religion.” In Tam | nadu in Nagapatnam there
is a MslimbDurgah the majority of pilgrins to which are
Hi ndus. In the same, town there is a church Vellankann

called Lourdes of the East after the fanbus Lady of the
Lourdes in France. In Andhra H ndus have nanes |ike Mastan
Ayya or. Hussain Amma named after Mislim saints whose durgah
are near their places.

For a person who has grown up in Indian society it is very
difficult to get out of thecoils of the caste system

There are many castes anpbng the Schedul ed” Castes. Though
all of themare tainted with untouchability, sonme anbng them
claimto be higher than sone others. ~One knows of instances
of "high caste" menbers of the Schedul ed Castes addressing a
"l ow caste" nenber of the Schedul ed Castes in the same way
as the ordinary high caste H ndu woul d address a nenber of
the Scheduled Castes. The Urdu speaking Mislinms/ in the
South would rarely inter-nmarry with Tanm | speaking” Mislins.
We know that the Punjabi Muslins used to | ook down upon the
Bengali Muslins. Till recently Muslins, H ndus and Sikhs
used to call thenselves as Rajput Mislins, Rajput Sikhs,

Muslim Jats and Hi ndu Jats. Because —of the Punj ab
| egi sl ation preventing alienation of agricultural |and many
Musl ins described thenselves as agricultural tribes. At
least in the South of India till recently ‘there were
churches where places were separately reserved for ~Schdul ed
Caste Christians. To this day one sees mat ri noni a
advertisenments which want a Vellala Christian bride or Nadar
Christian bride. Al this is merely to indicate the

difficulty of persons getting out of the caste custons and
the nentality genertad thereby. The nonstrous ‘curse of
untouchability has got to be eradicated It has got  to be
eradi cated not nerely by naking constitutional provisions or
| aws but also by eradicating it fromthe m nds and hearts of
nen. For that it is even nore inportant that nmenbers  of
comunities who are; untouchable should assert their self-
respect and fight for their dignity than that nenbers of the
other commanities should forget about it. Fortunately
things are changing in cities and bigger tows it can be
said to have al nost disappeared. One rarely knows whether
the other person he neets is or is not a nmenber

930

of the Schedul ed Castes and no one bothers about it these
days. The oppression which we read of sonetines in
newspapers of the Schedul ed Castes by the higher castes in
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villages are really manifestation of the conflict between
agricultural Jlabour or the agricultural serfs, as the
nmenbers of the Schedul ed Castes nobstly are, on the one side
and the |land-holding class on the other. It is wong to
descri be them as oppression of the Schedul ed Castes by the
hi gher castes. |If in these circunstances some nenbers of
the Schedul ed Castes in their protest against the system of
untouchability resort to desperate neasures to erase the
indignity of untouchability one cannot blame them But
whether it produces any result is a different question
however well-meaning such efforts may be. There may be
ot her menmbers of the community equally educated and equally
conscious of the indignity of their being branded as
untouchables who nmight still feel that the way to renove
untouchability is not by changing one’s religion. W have
evidence in this case that people who claim thenselves to
have becone Buddhi'sts have taken advantage of schol arshi ps
and other facilities granted by Government to nenbers of
Schedul ed ' Cast es. Whet her such concession to nenbers of
Schedul ed Castes shoul d al so be extended to menbers of those
castes who have changedtheir religion is a different
qguesti on. Wet her the Schedul ed Castes Order should also
descri be; such persons as menbers of the Schedul ed Castes is
very relevant to the present question. W are of opinion
that the Schedul ed Castes Order proceeds on a sound basis.
The attenpt of persons who have changed their religion from
H ndui sm to Buddhism who still claimthe concessions and
facilities intended for H ndus only shows that otherw se
these persons mght get a vested interest in continuing to
be nmenbers of the Scheduled Castes. In course of time
vested interests are created in continuing to be nmenbers of
Schdul ed Castes as in continuing to be nenbers of = Backward
Classes. It is fromthe point of view of discouraging that
tendency that the provision of the Schedul ed Castes ' Oder
seens to be a proper one.

We have said all this merely to showthat this is not a case
of black and white but a grew area where custons and habits
of centuries along with sonme new ideas co-exist and it is
difficult to say froma man’s attitude in respect of certain
qguestions whether he is a Hindu or a Buddhist.” Religion is
essentially a highly personal matter and there the open
assertion by a person especially an educated nenber of the
society about the religion he professes should be  given
consi derabl e wei ght over the interested testinmony of others
based on stray instances. W would, therefore, in agreenent
with the H gh Court hold that the respondents-2, 6 and 9 are
not Buddhi sts but continue to be nenbers of the Schedul ed
Cast es.

As regards the question of withdrawal by Ranjit Meshram the
evidence of R W 2, the Returning Oficer, shows that he
knew Ranjit Meshramand that Ranjit gave the wthdrawal
letter, Ext. 70. As regards Ext. 69, of course, he'is not
quite sure. But his evidence that be knew Ranjit Meshram
and that Ranjit Meshram hinmself gave the wi thdrawal |etter
Ext. 70 stands wunrebutted. He is not able to renenber
clearly the circunstances under which he nade the endorse-
931

ment in Ext. 69 that it was given by Ranjit Meshram It
does not affect his evidence regarding Ext. 70. No rmal a
fides have, been inputed to himand we see no reason why we
should not accept his evidence. In view of this and our
finding that it has not, been established that respendents
2, 6 and 9 are not professing H nduismit is unnecessary to
di scuss the prayer regarding declaring the appel | ant
el ect ed.
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In the result the appeal is dismssed with the costs of
2nd respondent to be paid by the appellant.

Appeal dism ssed

V. P. S

932
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