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The West Bengal Factories Service (hereinafter ‘the
Service') presently has three types of Inspectors of
Factories. Such | nspectors - _are needed by the 'State
CGovernments to carry out the functions assigned to the
forner by section 9 of the Factories Act, 1948. Section 8 of
this Act has enmpowered the State Governnents to appoi nt such
persons as possess the prescribed qualification 'to be
I nspectors and the CGovernnment may assign to them such | oca
limts as it may think fit.

2. The Service as constituted in 1959 had 27 posts of
I nspector of Factories in the pay scale of Rs. 660-1600. It
had its own pronotional channel. The post higher  to the
I nspector being that of Deputy |Inspector, then-Joint Chief
I nspector and finally Chief |Inspector.

3. The matter relating to pay scale of the aforesaid
I nspectors cane to be agitated by Wst Bengal Factories
Service Association in the wake of State Pay Comm ssion’s
recomendati ons of 1980. As per the recomendati ons of that
Pay Conmi ssion, scale No. 18 (Rs. 1100-1900) was to be given
to |Inspector of Factori es, | nspector of Boi l'er and
El ectrical Inspector. The Governnent, however, did not
accept the recomendation qua |nspector of Factories. This
led the aforesaid Association to approach the Cal cutta High
Court in Wit Petition No. 7257/83 with the prayer that
scale NO 18 should be nmde available to |Inspector of
Factories also. A learned single Judge allowed the prayer
maki ng the scale effective from 1972 for some and 1975 for
others. The State’'s appeal was dismssed by the Letters
Pat ent Bench of the High Court which, however, nmade the
scale available to all with effect from1.4.1981. On this
Court being approached in Civil Appeal No. 392 of 1987 by
the State, by order dated January 28, 1988, the appeal was
di smssed by stating that having regard to the specia
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features of the case no ground for interference was found.
The State Governnment thereafter issued GO dated 6.8.1988
with the concurrence of Finance (Law Cell) Departnent
U ONo.GL. 678/88 dated 28.7.1988. By that G O, the scale
of pay of Inspector of Factories was made Rs. 1100-1900 with
effect from1.4.1981

4, In the wake of the Bhopal gas tragedy, a need was felt
by the State to have a Chemical Wng, and so, a separate
cadre of Inspector of Factories (Chemical) was created by
Notification dated 26.6.1986 with its own recruitment rules
franed in exercise of the power conferred by the proviso to
Article 309 of the Constitution. These rules laid down the
nmet hod of recruitment, qualifications for direct recruitnent
and the only pronotional post made available was that of
Deputy Chief |nspector of Factories (Chemical). It nay al so
be stated that by Notification dated 10.8. 1987 recruitnment
rules were framed in exercise of aforesaid power for filling
up the posts of Medical Inspector of Factories in the
Service. Thus, the Service cane to consist of not only the
I nspector. of Factories, stricto sensu, but Inspector of
Factories (Chemical) and Medical |nspector of Factories. In
the Present appeals, though we are concerned wth the
service conditions of Inspector of Factories (Chemcal),
there is no dispute that out decision shall apply equally to
the Medical |nspector of Factories.

5. One of the disputes raised by |nspector of Factories
(Chemical) relates to their pay scales. According to these
I nspectors, though while constituting their cadre and giving
appoi ntnents to themthe scale nentioned was Rs. 660-1600,
they are also entitled to scale No. 18, because, according
to them after the State Governnent had taken a decision to
change the nonencl ature of | nspectors of Factories
(Chem cal) and Medi cal | nspect ors of Factories as
‘I nspectors of factories’, vide Labour Departnment’s Menp No.
932-CGE dated 7.4.1989, no distinction in the condition of
service in the three cadres is permssible. After this
deci sion of the Governnent, the Chief Inspector of Factories
i ssued an order dated 12.5.1989 fixing the pay of Shri Tapas
Chakravorty, one of the Inspectors of Factories (earlier in
the Chenical wi ng) as Rs.1100. A perusal of this order shows
that this fixation had been done in terns -of Labour
Department’s aforesaid order of 6.8.1988. To complete the
necessary facts, it may be stated that the Governnent in the
Labour Departnent issued letter dated 25.9.1990 to the Chief
I nspector of Factories In-charge stating that as advised by
Fi nance (Law Cell) Departnent, it is requested not to
i npl enent the Departnment’s order of 7.4.1989 regarding
change of nonencl ature.

6. On the strength of the Governnment’'s order of 7.4.1989,
sonme of the Inspectors of the Chemical w ng approached
Calcutta High Court seeking a direction to the State to make
and publish a commn gradation list in respect of ‘all the
three categories of Inspectors and to provide ‘equa
opportunity of promotion. A |earned single Judge allowed the
prayer. On appeal being preferred by the State, the Letters
Pat ent Bench dismissed the appeal. This Court has been
approached by special |eave by the State of Wst Bengal in
SLP(C) No. 15170 of 1994 and by some of the private
individuals in SLP(C) No. 14894 of 1994 who had been
recruited to the original posts of Inspectors of Factories.
7. The point for determination is whether the three
af oresai d posts of Inspector of Factories can be regarded to
belong to one cadre neriting one gradation list for all and
maki ng avail able the posts of Joint Chief |Inspector and
Chief Inspector to all the three types of Inspectors. Shr
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Satish Chandra, appearing for the respondents has advanced
four subm ssions to support the inpugned judgnent. He first
contends that section 8 of the Factories Act knows of one
post of |Inspector of Factories Act knows of one post of
| nspector of Factories and there cannot be any sub-
classification of that post. The |learned counsel’s second
submission is that the State Governnent itself having
resolved to change the nonenclature, vide its order of
7.4.1989, the subsequent letter of the Departnment dated
25.4.1990 desiring non-inplenmentation of that order cannot
take away the legal force of the first order cannot take
away the legal force of the first order for two reasons: (1)
The first was addressed to even Pay and Accounts O ficer and
Fi nance(A) Depart ment , wher eas t he second was a
conmuni cation only to ~Chief Inspector of Factories In-
charge. (2) The first was at the direction of the Governor
as stated therein, about which the second order is silent.
The third contention i's that the pay scale of both the types
of I nspectors having been nade as Rs. 1100-1900 by the
aforesaid letter of Chief” Inspector of Factories, no
distinction is nerited ~between the two wings of the
Inspectors. It is finally wurged that as the duties and
functions of both the wi ngs of the |Inspectors are sanme, even
ot herwi se, same pay scale has to be nmade available to the
I nspectors of both the wings on the principle of ‘equal pay
for equal work’

8. As to the reliance on section 8 of the Factories Act,
we woul d observe that the sane does not advance the case of
the respondents inasnuch as a perusal of the same shows that
even a District Magistrate is an-ex-officio I'nspector of his
district, as nentioned in sub-section (4). This apart, sub-
section (2B) states that every Additional Chief lnspector,
Joint Chief |Inspector, Deputy Chief |Inspector and every
other officer appoi nted under sub-section (2A) ' shal
exercise the powers of an lnspector throughout the State.
The need for this exists because of what has been stated in
section 9 relating to powers of Inspector. So, unless one is
an | nspector, he cannot exercise those powers. It cannot,
therefore, be said that section 8 contenplates only one
category of Inspector of Factories. According to us, it
woul d permt the State Governnent to have different types of
I nspectors by assigning different functions to them

9. The second subm ssion is based on formonly. The nere
fact that the first order dated 7.4.1989 had been addressed
to sone other persons apart from Chief |Inspector of
Factories and is stated to have been issued at the order of
the CGovernor, whereas the second is only to the Chief
I nspector of Factory In-charge and does not nention about
i ssuance at the direction of the Governor, cannot take away
its weight. Even if sone concession is nade in this regard,
the mere fact of one nonenclature has no material -bearing,
unl ess we are satisfied about the justification or legality
of granting of same pay scale to both the wi ngs and/or the
duties and functions of both being sane.

10. Shri  Satish Chandra has taken pains to contend that
the aforesaid communication of Chief |Inspector of Factories
by which the pay scale of Rs. 1100-1900 was nade avail abl e
even to an |nspector of Factories (Chemical), shows
clinchingly that the pay scale of both the wings has to be
accepted as sane. W have found it difficult to accept this
subm ssi on because the G O of the Labour Departnment, which
has been nentioned in the comunication of Chief |nspector
of Factories, had been issued after this Court’s order of
28.1.1988 which was connected with the Wit Petition filed
inthe H gh Court in 1983, by which year the Chem cal Wng
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was not even born. Learned counsel agrees to this, but
contends that the conmon nonenclature had cone to be
accepted by the Governnent in April, 1989 after the
Factories Service Association had noved a contenpt petition
inthe High Court, when the pay scale of Rs.1100-1900 was
not available to the Inspectors of Factories (Chem cal), and
the Government realised that this wing could not be treated
differently. This may be the background of the Governnent’s
decision to change the nonenclature, but we would not be
justified in conceding the pay scale of Rs.1100-1900 to the
I nspectors of Factories (Chemical) nmerely on the strength of
the aforesaid letter of Chief Inspector of Factories, as it
was principally founded on the G O of 6.8.88, which had no
connection with the pay scale of chemical wing. It would be
a different matter if ~the duties and functions of both the
Wi ngs were to be same or simlar, they would be required to
be paid same pay,  on the principle of 'equal pay for equa
wor k.’

11. This takes us to the last contention of Shri Satish
Chandra which is that both the w ngs of |nspectors discharge
sane or simlar functions: In-this connection, it is first
nmentioned that the local |Ilinmt of both the type of
I nspectors is same. This, ~however, does not advance the
matter, because a local limt has to be prescribed, in view
of what has been stated about the powers of an Inspector in
section 9 of the Factories Act. Wiat would be clinching in
this regard is the actual duties ~and functions to be
di scharged by the each of the two wings. On this aspect of
the matter, the subnission of the learned Solicitor Ceneral
who has appeared for the State, is that the duties and
functions of the two wngs, or for that” matter the three
Wi ngs, are not sane or simlar. To bring honme this
contention, our attention is invited by the |earned
Solicitor to Annexure-P.2, which is a part of the additiona
affidavit filed in SLP(C) No. 15170/94, pursuant to the
direction of this Court given on 24.3.1995. This Annexure is
a tabulation rel ating to vari ous matters t ouchi ng
recruitnment, duteis and functions and avenues of ‘pronotion
of three wings. A perusal of that part of the Annexure which
deals with ’'duties and functions’ shows that the principa
duty of the Chemical wing is confined to preparation of the
list of hazardous industries and neasures to be adopted for
avoi ding major accidents and hazards relating to chenical
processes and chem cal industries situate within the |oca
l[imts of the concerned Chemical Inspector. Duties and
functions of Inspectors of Factories cover w der field.

12. Shri Satish Chandra would not agree with the aforesaid
analysis of the duties and functions of the (two w ngs.
According to him though the Chem cal Inspectors prinmarily
do work connected with the checking of hazards in chenica
i ndustries, they also perform sonme of the functions of the
main wing of |Inspector of Factories. He submits that really
both the types of Inspectors perform the sane duties. To
bring home this, we have been referred to Adverti senent No.
34/86 which had appeared in the Ananda Bazar Patrika
nentioni ng about four tenporary vacancies in the posts of
I nspector of Factories (Chenical) nentioning their duties as
"To inspect factories, organise and admi ni ster the
provisions of Factories Act and Rules relating to safety,
health, welfare, etc. and other |abour laws."” Qur attention
is then invited to the advertisenment as appearing in the
Statesman of 28th March, 1987 relating to ten vacancies of
I nspectors of Factories about whose duties it was nentioned:
"To inspect Factories with a view to administer (a)
provision of the Factories Act & Rules relating to Safety




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

and Health, Wl fare, etc. and (b) provisions of other Labour
Laws. "

13. After the appeals had been heard in part on 5.5.1995, a
"Conpilation of Additional Docunents’ was filed on 8th May
on behalf of the appellants, in which one of the documents

is about the duties of the officers in the chemcal cell. W
have perused the sane. W have also gone through the work
done by the "Chemical Cell" as nmentioned in the publications

of the Departnent of Labour, Government of West Bengal
titles "Labour in West Bengal" which are for the years 1991
and 1995. A cursory glance of the work of this Cell as
detailed in these publications has convinced us that this
cell had done good anmount of work; of course, relatable to
di fferent aspects connected with Mjor Accident Hazards.

14. Thus, there is _nuch force in the contention of Shri
Satish Chandra that as in the nmain wing of Inspectors of
Factories there are electrical- experts, mechanical experts
and civil  experts, in the chemcal wing there are chem ca
experts. According to us, the learned single Judge of the
H gh Court was right in - stating that if electrical
nmechani cal _and civil engineers could formpart of one cadre,
so could, chemical engineers. Even so, we would agree with
the |l earned Solicitor General that by giving the directions,
in question, the H'gh Court alnopst revised the recruitnent
rules which was not wthin its conpetence. W also agree
that by directing the State to nake available the higher
post to Deputy Chief Inspector of Factories (Chemical), a
legal error was committed, as the sane anmounted to |aying
down conditions of service of Governnent enployees, which
either the State Legislature in exercise of its powers under
Article 309 of the Constitution, or the State Governnent in
exerci se of the power under the provisoto that article, can
do. However, on being satisfied that a strong case for
formng a conmon cadre for all exists, we require the State
CGovernment to apply its mnd to this aspect of the matter
and, so too, to make available the same pay scale to al
types of Inspectors of Factories. The distinction which has
been repeatedly highlighted by the |learned Solicitor Genera
inthe working of different wings is, according to us, a
distinction without a difference. This submission of the
| earned State counsel has, therefore, not inpressed us.

15. Before closing, we may deal wth the additiona
subm ssi on advanced by the counsel of the appellants in the
appeal arising out of SLP(C) No.14894/94. The same is that
if higher posts are nmde available to the Deputy Chief
I nspector of Factories (Chemical), the pronotional chances
of the min wng of Inspector of Factories would be
jeopardized. This submission is msconceived inasnmuch as if
a common cadre is formed, instead of nine posts of Deputy
Chi ef | nspector which were earlier available to the
I nspector of Factories in the nmain wng, ten posts would
becorme avail able. This apart, those Deputy Chief |nspectors
of Factories in the main wing who had cone to be appointed
prior to the Deputy Chief Inspector of Factories (Chemical),
woul d remain senior and would have higher claim to the
pronoti onal post of Joint Chief Inspector and, as such, no
harm woul d really be caused to them because of the formation
of a conmon cadre.

16. Wi le, therefore, allow ng the appeals on the ground
that the High Court exceeded its jurisdiction in giving the
directions in question, we require the State Governnent
itself to apply its mind to what has been stated above and
to take the necessary decisions within a reasonable period
keeping in view the aforesaid observations. In the facts and
circunst ances of the case, we leave the parties to Dbear
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their own costs throughout.




