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In this appeal, in the light of the contentions raised and
subm ssi ons made, the foll ow ng question arises for consideration
and deci sion

Whet her the Deputy Conmi ssioner of Endownents
has power to enquire and deci de any dispute
whether a tenple is a public tenple or a
private one under Section 87 of Andhra Pradesh
Charitable and Hindu Religious lnstitutions &
Endowrent s Act, 19877

In brief, the facts leading to the filing of this appeal
are: It appears, a notice was issued by the |Inspector of
Endownents on 8. 10.1975 to the Executive Oficer of Shri
Panduranga Vitthal Swam tenple, Chil akal apudi to register the
sai d tenpl e under Sections 38 & 39 of the Andhra Pradesh
Charitabl e and H ndu Religious Institutions-and Endowrents Act,
1966 (for short ‘the 1966 Act). Challenging the same, WP. No.
5480 of 1976 was filed. The said wit petition was di sposed of
on 24.11.1976 placing on record the subm ssion of the | earned
counsel for the petitioner that the petitioner had been advi sed
to raise a dispute before the Deputy Conm ssioner under Section
77 of the 1966 Act to contend that the tenple did not fall within
the purview of the said Act, being a private one. However, |ater
the petitioner filed a wit appeal against the order made in the
af orementioned wit petition. The wit appeal was disni ssed,
noticing the statenent nade by the | earned counsel in the wit
petition as stated above but granted six weeks tine to the
petitioner to take steps as advised. The petitioner did not file
application under Section 77 of the 1966 Act. Wile the matter
stood thus, the Assistant Comm ssioner, by his order dated
14.11. 1977 appoi nted the Inspector of Endowrents, Machhli patnam
as the Chief Festival Oficer for Kartika Shudha Ekadashi from
20.11.1977 to 26.11.1977. In the R P. No. 168 of 1977, the Joint
Conmi ssi oner of Endowrents, Hyderabad, set aside the said order
on the ground that the order by the District Court, Krishna, in
O P. No. 1 of 1940 declaring the tenple as private tenple, was in
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force and as such Assistant Conm ssioner could not have passed
the order appointing Inspector of Endowrents as the Festiva
Oficer, while reserving liberty to the parties to nove the
Deputy Comm ssi oner under Section 77 of the 1966 Act for
declaration that the tenple is a public in view of the changed
circunmstances. Thereafter, a notice was issued in O A No. 1 of
1987 under Section 87 (wongly quoting as under Section 77 of the
1966 Act) of the Andhra Pradesh Charitable and H ndu Reli gi ous
Institutions and Endowrents Act, 1987 (for short ‘the 1987 Act)
to deci de whether the said tenple was a public tenple or not.

The appel l ants and some ot hers chall enged the very jurisdiction
of the Deputy Conmm ssioner to decide such a question. However,
the Deputy Conm ssioner by his order dated 20.07.1987 held that
he had jurisdiction to do so under Section 87 of the 1987 Act.
Assailing the said order, wit petition No. 10824 of 1987 was
filed. Before a |learned Single Judge, it was urged that under
Section 77 of the 1966 Act there was no power to enquire and
deci de whether atenple was a public tenple or a private one and
that as on the date of the issue of the inmpugned notice, 1966 Act
had been repeal ed. Repelling the said subm ssion, the respondent
poi nted out that since the 1987 Act had conme into force by then
under Section 87 of the said Act, the Deputy Conmi ssioner was
conpetent to hold enquiry and decide the question. The |earned
Si ngl e Judge, accepting the subm ssion nade by the respondent,

di smssed the wit petition holding that the Deputy Conmi ssioner
had jurisdiction to decide as to whether the tenple was a public
tenple or a private one. The appellants filed Wit Appeal No. 89
of 1994 questioning the validity and correctness of the said
order. The Division Bench of the H gh court, after noticing in
sufficient detail succinctly stated about the previous litigation
of nore than two decades and after considering the respective
contentions, elaborately referring to the provisions of the 1966
Act and 1987 Act giving the historical background, by detailed
order disnissed the appeal. Hence this appeal

Before us, the |earned counsel for the appellants
reiterated the very sane subm ssions, which appear to have been
nmade before the H gh Court. The enphasis of his argunent was on
the point that the Deputy Comm ssioner has no jurisdiction to
determ ne the question whether a tenple is a public tenple or a
private one. According to him the Deputy Comm ssioner has power
and jurisdiction only as to the questions enunerated in clauses
(a) to (g) of sub-section 1 of Section 87. He further subnmitted
that as per Section 1(3) of the Act it does not apply toa
private tenple; when the Act itself does not apply to a private
tenmpl e, the Deputy Conmi ssioner could neither enquire into nor
deci de whether the tenmple in question is a private tenple or not.
He made one nore subsidiary submission that in the light of the
decree passed by the District Court as early as in 1940, it was
not open to the Deputy Commi ssioner to invalidate or override it
and pass order under Section 87; according to him “the said
decree passed by the Deputy Conmi ssioner operated as res
j udi cat a.

The | earned counsel for the contesting respondent made
subm ssi ons supporting the inpugned judgnent and order. In
addition, he drew our attention to Section 160 of the 1987 Act to
state that it has over-riding effect notw thstanding the decree
passed by District Court in OP. No. 1 of 1940.

We have carefully exam ned the respective subni ssions.
At the outset, it nust be stated that it appears the Deputy

Commi ssi oner issued notice on 6.6.1987 under Section 77 of the
1966 Act by oversight as by then that Act had been repeal ed by
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the present Act of 1987 and which had conme into force on
28.5.1987. As rightly noticed by the Division Bench of the Hi gh
Court, the said notice should be construed as one issued under
Section 87 of the 1987 Act; nere wong quoting of a statutory

provision did not prejudice the case of the appellants. In this
Court al so, no argunment was nade on behal f of the appellants in
this regard and appropriately so in our opinion. In order to

appreci ate the argunments of the | earned counsel for the parti es,
sonme of the relevant provisions of the 1987 Act are to be
noticed. It is evident fromthe Preanble of the Act that it is
to consolidate and anmend the law relating to the administration
and governance of charitable and H ndu religious institutions and
endowrents in the State of Andhra Pradesh. Section 1(3) of the
Act nmakes the Act applicable to all public charitable
institutions and endowrents, whether registered or not, other
than wakfs and it al so applies to all H ndu public religious
institutions and endowrents whether registered or not in
accordance with the provisions of the Act. Section 2(23) of the
Act defines ‘religious institutions neans a math, tenple or
speci fic ‘endownent and i ncludes a Brindavan, samadhi or any ot her
instituition established or maintained for a religi ous purpose.
Under section 2(27) of the Act tenple is defined: -

2(27) ‘Tenpl e means a pl ace by what ever

desi gnati on known used as a place of public
religi ous worship, and dedicated to, or for the
benefit of, or used as a right by the Hndu
conmunity or any section thereof, as a place of
public religious worship and includes sub-
shrines, utsavas mandapas, tanks-and ot her
necessary appurtenant structures and | and;

Expl anation 1:- a place of worship where

the public or a section thereto have
unrestricted access or declared as a private
pl ace of worship by court or other authority
but notwi t hstandi ng any such decl aration
public or a section thereof has unrestricted
access to such place and includes a tenple
which is maintained within the residentia
prem ses, if offerings or gifts are received by
the person nmanaging the tenple fromthe public
or a section thereof at the tinme of worship or
other religious function shall be deened to be
a tenple.

Section 87 of the Act in Chapter Xl|I relating to
enquiries, to the extent it is relevant for the present. purpose

reads : -
87. Power of Deputy Conmi ssioner to
deci de certain disputes and matters:- (1) The

Deputy Comm ssi oner having jurisdiction shal
have the power, after giving notice in the
prescri bed manner to the person concerned, to
enquire into and decide any dispute as to the
guestion -

(a) whet her an institution or endowrent is
a charitable institution or endowrent;

(b) whet her an institution or endowrent is
areligious institution or endowrent;

(c) o
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(dy
(e) ..
(F)
(g) ..

(2)
(3)

[
(5) Any decision or order of the Deputy

Conmi ssi oner deci di ng whet her an
instituition or endownent is not a public
institution or endowrent shall not take
ef fect unl ess such-decision or order is
confirmed by an order of the
Commi ssi oner ;

(6) The presunption inrespect of natters
covered by clauses (a), (b), (c), (d) and
(e) in sub-section (1) is that the
institution or the endowrent is public
one and that the burden of proof in al
such cases shall lie on the person
claimng the institution or the endowrent
to be private or the property or nopney to
be other than that of ‘a religious
endowrent or specific endowrent as the
case may be

Section 160 states as foll ows: -

160. Overriding effect of the Act: - (1)

Not wi t hst andi ng any conproni se, agreenent,
schene, judgment, decree or order (of a Court,
Tri bunal or other authority or any custom or
usage governi ng any charitable or religious
institution or endowrent of Tirumala Tirupat hi
Devast hanans, the provisions of this Act shal
with effect on and from the date of the
commencenent of this Act, prevail in so far as
they relate to the natters governed by the
correspondi ng provi sions in any such
conprom se, agreenent, schene, judgnent, decree
or order or any custom or usage and such
correspondi ng provi sion shall thereafter have
no effect.

(2)

Section 1(3)(b), Section 2(23), Sections 43 & 44 of the
1987 Act correspond to Sections 1(3)(b), 2(22), 38 & 39 of the
1966 Act respectively. Section 87 of 1987 Act corresponds to
Section 77 of the 1966 Act. Sub-section (5) & (6) already
extracted above are added to Section 87 of the Act. Under
Section 87(1) of the Act, the Deputy Conmi ssioner having
jurisdiction shall have the power to enquire into and decide
after giving notice to the person concerned, any dispute as to
the question (a) whether an institution or endowrent is a
charitable institution or endowrent; and (b) whether an
institution or endowrent is a religious institution or endowrent;
besi des ot her disputes covered by clauses (c¢) to (g). It is
clear fromthe Preanble and provisions of the 1987 Act that it
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applies inter aliato all Hndu religious institutions or
endowrents including public tenples. Wen a dispute arises as to
whet her an instituition is a religious institution or put it
straight for the present purpose, whether a tenple is a public or
a private tenple, under Section 87 looking to the definitions
contained in Sections 2(22) and 2(27) as to religious institution
and tenple the Deputy Comm ssioner has power and jurisdiction to
enquire into and decide such a dispute. If the argunment of the

| earned counsel for the appellants that the Act does not apply to
private tenples is to be accepted, then it is enough for any
person or body to claima tenple as a private one so as to take
away the power and jurisdiction otherwi se conferred on the Deputy
Conmi ssi oner under Section 87 of the 1987 Act. A nerely self
serving design of a party to claima tenple as private one cannot
defeat a specific statutory provision conferring power on a
authority to decide a question. It is a different matter, if
there is no dispute that a particular tenple is a private tenple;
in that case perhaps the argunent coul d be accepted. When there
arises a dispute as'to whether a tenple is a public tenple or

not, basically it becomes necessary to decide that question. |If
Section 87 is read carefully inits entirety, it will be clear
that the Deputy Conmmi ssi-oner exercises quasi-judicial power while
hol di ng enquiry and deci di ng a di spute under Section 87(1).

Under sub-section (3), every decision or the order of the Deputy
Conmi ssi oner on confirmation by the Conm ssioner shall be
published in the prescribed manner. Under sub-section 4, the
Deputy Comm ssioner, while recording his decision under sub-
section (1) pending inplenentation of such decision, can pass
appropriate interimorder safeguarding the interests of the
institution or endowrent. It is-also made clear under sub-
section (5) that any decisionor order of the Deputy Comni ssioner
deci di ng whether an institution or endowrent is not a public
institution or endownent, shall not take effect unless such
decision or order is confirmed by an order of the Comm ssioner
Sub-section (6) raises a presunption in respect of the matters
covered by clauses (a) to (e) of sub-section (1) that the
institution or the endownent is public one and that burden of
proof in all such cases shall lie on the person claining the
institution or the endowrent to be private. Thus, it is anply
clear that the Deputy Comm ssioner has jurisdiction to enquire
into and deci de the dispute covered by clauses (a) to (g) of sub-
section (1). Sub-section (6) has sufficientindication-that in
such an enquiry, there will be presunption that the institution
or endownent is public one and burden lies on the person claimng
institution or endowent to be private. Thus, when there is a

di spute as to whether a tenple is a public or private one, the
same falls within the purview of Section 87 for the purpose of
enquiry and decision. It may also be recalled that as early as
on 24.11.1976 in Wit Petition No. 5480 of 1976 a submi ssion was
nmade on behal f of the appellants that an application would be
made under Section 77 of the 1966 Act before the Deputy

Conmmi ssioner to decide as to the character and status of the
tenple as public or private. W have no good reason or valid
ground to take a view other than the one taken by the Division
Bench of the High Court in this regard. Thus, having due regard
to all aspects, we are of the view that the Deputy Conmi ssioner
has power and jurisdiction to decide whether the tenple in
guestion is a public tenple or private one.

The second subm ssion based on the decision of the District
Court made in O P. No. 1 of 1940 declaring the tenple as
private, as rightly held by the H gh Court, has no nerit or
force. It nust be renenbered that a private tenple in course of
ti me depending on various factors and devel opnents may gradually
acquire the nature of a public tenple. The Division Bench of the
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High Court in this regard relied on the decision of this Court in
G S. Mahal axmi u vs. Shah Rancchhoodas. Para 15 of the said
j udgrent reads: -

Though most of the present day Hi ndu public
tenpl es have been founded as public tenples,
there are instances of private tenples becom ng
public tenmples in course of time. Sone of the
private tenples have acquired great deal of
religious reputation either because of the

em nence of its founder or because of other
circunmst ances. They have attracted | arge
nunber of devotees. Gadually in course of
time they have beconme public
temples...............

As per the decree passed by the District Court in OP. No.
1 of 1940, the tenple in question was declared as private on
24.10. 1941 and a di spute has arisen whether it continued to be a
private tenple or it has becone a public tenple. Notice was
i ssued by the Deputy Conmi ssioner under Section 87 of the 1987
Act . It cannot be said that no enquiry can be hel d and deci sion
taken as to the character of the tenmple.  Further, as per Section
160, the Act has overriding effect. Notwithstanding inter alia a

decree of a court, the provisions of the 1987 Act will prevail.
Thus viewed from any angle, this appeal, in our opinion, is

devoid of any merit. Hence it is dismissed. No order as to

costs.

[ SH VARAJ V. PATIL ]

AUGUST 7, 2001




