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ACT:

I ncome-tax Act, 1922, s. 10(2)(vii) Income-tax Act,
1961: 8. 41(2)

Assessee- Nati onal i'sati on of busi ness- Conpensati on
recei ved from Gover nnent - Whet her capital or revenue receipt-
Conpensation in kind in respect of  deprecialble assets-
Whet her liable to tax-Fixed capital and circulating capital-
di stinction between.

HEADNOTE

The assessee- Conmpany, carrying on ~business of selling
timber in India and abroad, entered into contracts in the
nature of forest |eases with the Governnment of Burma, under
which it was authorised to fell [ teak trees, convert them
into logs, and renpbve them after paynment of royalty. These
| eases, which were nade first in the year 1862, had been
continuously renewed fromtinme to tine. Cause 27 of the
agreement authorised the assessee-conmpany even -after the
expiry of the | ease period of 15 years to renmpove the logs in
respect whereof extraction had been conpl eted, upon paynent
of royalty during the next three years. At the rel evant tine
the assessee-conmpany was the owner of fifteen such forest
| eases. The last of these |eases comenced on |Ist January
1926 and 31st Decemnber, 1940 was the due date of expiry.
However, before the expiry of the period, the Second Wrld
War started and the Governnment of Burma extended them unti
such tinme as it became possible to resune forest operations.
After formation of the Union of Burma, the ownership of the
forest | eases of the assessee-conpany was taken over by the
CGovernment of Burma in 1948-49; a third of the total teak
area on June 1, 1948 and the rest on or about June 10, 1949.
In terns of an agreenment dated 10th June, 1949 between the
parties the assessee nade over to the Burnese Governnent its
residuary rights wunder the forest |eases together with the
non-duty paid |ogs, wherever found, and also all the assets
viz. buildings, dwelling houses, etc. pertaining to the
forest |eases and received 28,847 tons of teak logs in
substitution of non-duty paid |ogs, 2,946 tons against
depreciable assets and stores and 12,067 tons against
livestock. The | ogs so received by the assessee com
270
pany were sold off by it fromtime to time in the accounting
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years 1949, 1950, 1951 and 1952.

The Income-tax Oficer sought to bring these sale
proceeds to tax by allocating them anpbngst the various
assessnent years. The questions that arose were: (i) whether
the realisation in respect of substituted |ogs was exenpt
fromtax as being a receipt of capital nature, and (ii)
whet her the sale proceeds in respect of logs received in
lieu of depreciable assets, stores and |ivestock were |iable
to tax under the Act or were altogether free fromliability.
The I ncome-tax O ficer, the Appellate Assistant Comi ssioner
and the Tribunal held agai nst the assessee. The Hi gh Court,
however, answered the questions in favour of the assessee.

In these appeals by certificate under s. 66A(2) of the
I nconme-tax Act, 1922 it ~ was contended for the Revenue that
the contracts entered into by the assessee conpany for
obtaining its stock-in-trade in tinmber were trading
contracts, that under cl. 27 of the agreenents the assessee
had no “interestin land as such, it had only a right to
coll ect and take away |ogs, its stock-in-trade, and it could
not fell “any fresh trees, that 28,847 tons of |ogs received
by the assessee under the agreenment were in substitution of
the logs that it had already cut and had not been able to
renove from the forests, merely as a reconpense for its
rights in the stock-in-trade, and "t hat the excess
realisation in respect of |ogs received against depreciable
assets, stores and livestock were profits and liable to tax
under s. 10(2)(vii) of the Incone-tax Act, 1922.

For the assessee-respondent it ~was contended that the
forest |eases constituted the  income producing capita
assets of the conpany in which it had invested large funds
in building dans, canals, roads, railways, buildings etc.,
that the forest |eases were not -ordinary comercia
contracts made in the course of carrying on their trade or
for the disposal of their products, these related to the
whol e structure of the assessee’s profit making apparatus,
that the consideration for the logs received was the
surrender of the residuary rights under the forest |eases
and acquisition of assets of the business under the take-
over agreenent, that the assessee was prevented from
carrying on business upon the nationalisation of  forest
resources and acquisition of residuary rights and assets
pertaining to the forest Ileases. It was further submtted
that the conpensation paid to the assessee was the
sterilisation of the conpany’s business and thus a capita
recei pt, not subject to tax.

Di smi ssing the appeals, the Court,

271
N

HELD: 1.1. The forest |eases constituted capital assets
of the assessee. The paynents nade for cancellation or
sterilization of the rights wunder these |eases were,
therefore, capital receipts and not liable to tax. [290E]

1.2. Wether in a particular case paynents were capita
recei pts or not depends upon the facts and circunstances of
the case. The basic principles are: if there was any capita
asset and if there was any paynent nade for acuisition of
that capital asset, such paynment woul d anpbunt to a capita
payment in the hands of the payee. Secondly, if any paynent
was made for sterilization of the very source of profit
maki ng apparatus of the assessee, or a capital asset, then
that would also anpbunt to a capital receipt in the hands of
the recipient. |If on the other hand, the | eases were nerely
stock-in-trade and paynents were nade for taking over the
stock-in-trade then no question of capital receipt cones.
The sum would represent paynents of revenue nature or
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tradi ng recei pts. Conpensation received for immuobilisation

sterilization, destruction or loss, total or partial, of a
capital asset would, therefore, be capital receipt. If a sum
represented profit in a new formthen that would be income
but where the agreement related to the structure of
assessee’s profit-making apparatus and affected the conduct
of business, the suns received for cancellation or variation
of such agreenment woul d be capital receipt. [286H, 287A-D

In the instant case, the forest |eases affected the
very structure of the operation of the assessee. The
conpensation received for the cancellation of assessee-
Conpany’s activities could not be regarded as an income
recei pt, nor the legal character of the payment m sjudged by
the magni tude of the paynent. [289A; 290C- D

A enboig Union Fireclay Co. Ltd. v. The Comm ssi oner of
I nl and Revenue, 12 Tax Cases 427; Senairam Doongarnmall v.
Conmi ssi oner of Income-tax, Assam 42 |.T.R 392 at 406;
Conmi ssi oner of ~Income-tax, U P. v. Gangadhar Baijnath, 86
. T.R 119; Conm ssioner of I|ncone-tax, Poona v. Manna Ranji
and Co.; 86 |I.T.R 29; Van  Den Berghs Ltd. v. Cark (HM
| nspector of Taxes), 3 |.T.R 17 (English case): British
I nsul ated & Hel sby Cabl es Ltd. v. Atherton, [1926] A.C 205;
Hood Barrs v. Conmi ssioners of Inland Revenue (No.2), 37 Tax
Cases 188; Commi ssioner of |ncone-tax, Hyderabad-Deccan v.
Vazir Sultan & Sons, 36 |I.T.R 175, referred to.

2. For levy of /a balancing charge under s. 10(2)(vii)
of the Income-tax Act, 1922 it was absolutely necessary that
the depreciable
272
assets should have been sold at a price agreed to between
the parties. The agreenent under which the assessee-conpany
received logs by way of conpensation in |ieu of depreciable
assets did not involve any transaction of sale between it
and the Union of Burma. The assessee company never paid any
noney by way of a price in respect of assets delivered to it
by the Governnment. Therefore, the sale proceeds of these
logs could not be brought to tax against the /assessee
conpany under the second provisoto s. 10(2)(vii) of the
| ncome-tax Act, 1922. [29 | D F]

Comm ssioner of Inconme-tax v. Mdtors & General Stores
(P) Ltd., 66 |I.T.R 692, referred to.

3. The logs delivered to the assessee conpany in
respect of the depreciable assets, stores and |ivestock cane
into possession of the assessee in consequence of the
agreenment agai nst surrender of all outstandi ng or residuary
rights of the assessee to the Government. The arrangenent
was in consequence of nationalisation of forest operations.
The fact is that the assessee conpany did not m x up these
logs with any of the stock-in-trade held by it in its
ordi nary course of business. The sal e proceeds of these |ogs
could not, therefore, be held to have been received by the
assessee company on revenue account. Consequently, the
excess realisation received over the cost incurred in
getting delivery of these |ogs was not |iable to tax under
the Act. [29 IGH 292A-C

4. Nothing was paid by the Governnent to the assessee
conpany in connection with 1/3rd area of the forest |eases
taken over fromthe assessee conpany. The assessee conpany
had filed a suit in connection wth the tinber logs and
stores taken over by the Government and succeeded in
obtaining a decree. The sumawarded in the decree in |lieu of
the rights which the assessee conpany had under cl. 27 of
the agreenent could not, therefore, be taxed. [292F- G

5. Normally in trade, there are two types of capital,
one circulating and the other fixed. Fixed capital is what
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the owner turns to profit by keeping it in his own
possession, circulating capital is what he nmakes profit of
by parting with it and letting it change hands. Wat is
capital assets in the hands of one person nay be trading
assets in the hands of the other. The determ ning factor is
the nature of the trade in which the asset was enpl oyed.
[287A-C]

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Cvil Appeal Nos. 1 of
1974 and 1355-1356 of 1973.
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Fromthe Judgnment and O der dated 22/24.4.1970 of the
Bonbay Hi gh Court in1.T.R  No 111 of 1963

B. B. Ahuja and M ss A Subhashni for the Appellant.

F N Kaka, S.N Talwar, Y. Chaudhary and H. S. Pari har
for the Respondent.

The Judgrment of the Court was delivered by

SABYASACHI MUKHARJI, ~J. These -appeals are from the
judgrment and order of “the Hgh Court of Bonbay dated
22nd/ 24th April, 1970. These are by certificate granted by
the H gh Court under section 66A(ii) of the Indian Income-
tax Act, 1922. The judgnent under appeal is reported in 81
I. T.R at page 777.

The fam liar | yet not always easy to answer question
whet her a particular receipt is capital or revenue |oons
large in these appeals arising out of the assessnent to
i ncome-tax for the assessnent years 1950-51, 1951-52 and
1953-54, the accounting years respectively ending on 3lst
May, 1950, 31st My, 1951 and 31st May, 1953.

The assessee is a public limted conpany linted by
shares. It derived income from several = sources including
certain business operations. These operations were carried
out in India and abroad and usedto be carried out, inter
alia, in Burma and Siam The assessee conpany carried on
business in Burnma from 1862 onwards. |In connection with its
busi ness of selling tinber, the assessee-conpany had to
enter into contracts which are mentioned as forest | eases’
with the Governnent of Burma. In the year of account ending
on 31st May, 1950 the assesseeconpany was the owner of about
15 forest |eases. The agreed position between the parties
was that all the forest |eases contained provisions and
cl auses exactly simlar to the specinman copy dated  28th
Oct ober, 1925, which was taken into consideration by the
Hi gh Court. It may be mentioned, however, that the forest
| eases were for the duration of 15 years and in respect of
| arge areas. Under these |eases, the assesseeconpany’ was
authorised to fell the teak trees and convert theminto the
| ogs and, upon conpletion of the extraction thereof, to
renove the 1logs after paynment of royalty to the Governnent
of Burma for its own purposes. Cause 27 in these leases
aut hori sed the assessee-conpany even after the expiry of the
period of 15 years of the lease to renove the logs in
respect whereof extraction had been conpl eted upon pay-
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ment of royalty. The period for such renoval under clause 27
was fixed at three years after the expiry of the |ease
period nentioned in clause 4. These | eases contai ned renewa
clauses. The forest |eases of the assessee-conpany did not
conmence on the sane date and related to different parts of
the forests in Burma. These |eases were nmade as nentioned
herei nbefore, in 1862 first and had been continuously
renewed fromtine to tine.
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It was stated that five sim/lar business organisations
obtai ned forest |eases from the Government of Burma for
their business in tinber. Before the period of 15 vyears
mentioned in these | eases expired, the Second Wrld War
started and the Japanese arny overran Burma. The then
CGovernment of Burma then extended the periods of current
| eases until such time as it becane possible to resune
forest operations and for such further periods as m ght be
required for settlenent of the new forest |eases to be
executed between these business organisations and the
CGovernment. Upon term nation of the hostilities, in
connection with the resunption of the forest operations, the
Government made provisional arrangenents in terns of what is
referred to in paragraph 7 of the statenent of the case as
"wei ght agreement”. The Union of Burma cane into existence
from 4th January, 1948. Under section 44(2) of the
Constitution of Burma, there was a directive f or
nationalisation, inter alia, of  the forest exploitations.
Thereafter correspondence took place, inter alia, between
five European conpani es who were exploiting forests in Burma
under the various |eases ~and the Governnment in connection
with the taking over of the exploitation by the Governnent
of Burma. The High Court noted the rel evant correspondence
dealing with such argunents.

On 1st June, /1948, a third of the total teak area
nentioned in the 15 forest | eases of the ownership of the
assessee-conpany was taken over by the Governnent of Burnma
Forest exploitation 'in respect of the rest of the 2/3rds
area was also taken over by the Government on or about 10th
June, 1949. In that connection, certain correspondence had
been addressed by the assessee-conpany to the Government.
The Union of Burna on the one hand and the assessee-conpany
and Steel Brothers & Conpany Ltd. on the other executed an
agreenment dated 10th June, 1949 on the footing that the
forest |l eases had already beenternminated. The agreenent
provided for making over by the -assesseeconpany to the
President of the Government of ( Burma of the assessee-
conpany’s ’'residuary rights’ —under the forest |eases
together with the non-duty paid | ogs wherever found and al so
for making over

275
of all the assets pertaining to the forest |eases, viz.,
headquarters, el ephants, cattle, stores, bui I'di ngs,

dewel | i ng houses, nmotor transport, tractors, |aunches, etc.
and for certain other incidental matters. The agreenent
provi ded for handi ng over by the President of the Governnent
of Burma the assessee-conmpany of 50,000 tons of teak |ogs of
the specified qualities mentioned in clause 7 of the said
agreenment. There was no di spute between the parties that in
pursuance of the agreenent the assessee-conpany had nmade
over to the CGovernnent of Burna the assets nentioned in
clause 1 of the agreenent. There was al so no dispute that in
pursuance of the agreenent the Governnent of Burma handed
over in all 43,860 tons of logs to the assessee-conpany.
There was no dispute that those 43,860 tons of logs were
delivered against three kinds of assets in the follow ng
guantities:

(1) 28,847 tons against non-duty paid | ogs handed over
by the asseessee-company to the Government.

(2) 2,946 tons agai nst depreciable assets like |and and
bui | di ngs, | aunches, furniture and stores.

(3) 12,067 tons against livestock |like el ephants, etc.

The account of these 43,860 tons of |ogs delivered by
the Government was maintained by the assessee-conmpany in
what is described in the Income-tax Oficer’'s report as
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"Burma forests assets realisation reserve account". These
43,860 tons of logs were sold off by the assessee-conpany
fromtinme to tine in the accounting years 1949, 1950, 1951
and 1952. The aggregate sal e proceeds during the above four
years cane to Rs.1,35,55,611 as appears fromthe assessnent
order which is annexed to the statenent of the case. In
connection with these sale proceeds, the Incone-tax O ficer
stated that, as the receipts and sales of [|ogs had taken
pl ace over a period of four years, the anount realised had
to be allocated anmpbngst the various years. He further stated
that the basis of the allocations was agreed to by the
assessee. He proceeded to make the allocation on the footing
that the assessee had incurred costs for getting delivery of
these logs at the rate of Rs.225 per ton on 10th June, 1949.
He then considered the proceeds realised and nmade the
al locations for the assessnment years 1950-51 and 1951-52 in
the manner appearing in paragraph 9 of the statement of the
case submitted to the Hi gh Court. Upon allocation made in
the above nanner, the Incone-tax Oficer’s finding was that
in the year ending 31st May, 1950, the assessee had received
18,676 tons of 1ogs. The sale
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proceeds of Rs.65,52,153 were received in respect of non-
duty paid 1logs delivered to the assessee-conpany. The sale
proceeds of Rs.31,980 were received in respect of 1ogs
recei ved agai nst depreciable assets, stores and |ivestock
For the accounting year ending 31st My, 1951, the |ncone-
tax Officer held that the assessee had received in al
16,299 tons of logs. The sale -proceeds of those |ogs were
al l ocated as foll ows:

"Rs.5,78,896 in respect of non-duty paid |ogs handed
over by the assessee-conpany to the Governnent, Rs.2,69,975
in respect of the |ogs delivered against handing over of
depreci abl e assets, stores and livestock." (81 I.T.R p.
785.)

The question that arose upon-such allocations having
been made in the nmanner indicated was as to whether the
recei pt of Rs.65,52,153 in the accounting year ending 31lst
May, 1950, and Rs.5,78,896 in the accounting year ~ending
31st May, 1951 was exenpt from tax as being a receipt of
capital nature as contended by the assessee-conpany.
Simlarly, the further question which arose was as to
whet her sale proceeds anpunting to Rs.31,980 in the
accounting year ending 31st My, 1950, and Rs.2,69,975 in
the accounting year ending 31st My, 1951, in- respect of
depreci abl e assets were liable to tax under the Act or were
altogether free fromsuch liability. The Incone-tax O ficer
as well as the Appellate Assistant Conm ssioner . nade
findi ngs agai nst the assessee conpanies in connection wth
these anmobunts. On behalf of the assessee-conpany it was
urged before the Appellate Tribunal that the entire receipt
and delivery of the 43,860 tons of logs were on capita
account. The subm ssion was that the assessee’s busi ness of
dealing in tinmber in Burma had got sterilized and the above
quantity of 1logs was received only in respect of the said
sterilization or 1loss of the capital asset. |In connection
with that submssion, the Appellate Tribunal held against
the assessee-conpany that the assessee’s business had not
stopped and there was no question of sterilization of its
busi ness. The forest |eases owned by the assessee-conpany
had expired and were not bound to be renewed and the
"residuary rights" available to the assessee-conpany under
clause 27 of the forest |eases were nerely rights to renove
the extracted logs within a period of three years fromthe
forest areas. The assessee-company had no interest in |and
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of the forest areas.

The Tri bunal, however, observed that though the
agreenment referred to certain residuary rights under clause
27 of the agreenent
277
there was nothing to show that any compensation was paid in
respect of any rights available to the assessee under cl ause
27 of the | ease agreenent.

The contention that the realisations were in respect of
capital assets was rejected. It was further held that the
realisation in respect of |ogs received agai nst depreciable
assets, stores and livestock were profits and liable to tax.
In calculating the profits it was held that the |ogs
received by the assessee-conpany were received by it at the
cost value of Rs.225 per ton.

After having recorded the findings in the aforesaid
manner, the Tribunal referred ~to the Hi gh Court concerned,
i.e., the H gh Court of Bonbay, certain questions of |aw for
the assessment year 1950-51 and 1951-52. The Hi gh Court felt
that question No. 1 in both these assessnent years need not
be answered and this position was agreed to by the parties.
The following questions for these two assessment years were
really considered by the High Court:

"I. Assessnment year 1950-51

2. Wether,” on the facts and in the circunstances
of the case, the amunt of ~Rs.65,52,153 or any
part thereof was exenpt  from tax as being a
recei pt of a capital nature?

3. Wiether ~on the facts and in the circunstances
of the case, the anpbunt of Rs. 1,41, 156 was |iable
to tax under the second proviso to  section
10(2)(vii) of the Incone-tax Act, and. whether
there was any evidence that the conditions of the
application of that proviso were all satisfied?

4. \Whether, on the facts-and in the circunmstances
of the case, the amobunts of Rs.5, 250, Rs.1,025 and
Rs. 25,705, being the excess realisations over
Rs. 225 per ton for logs received in respect of
depreci abl e asset s, st ores and l ivest ock
respectively, were liable to tax under the Act?"
"I'l. Assessment year 1951-52:
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2. Wiether, on the facts and in the circunstances
of the case, the ampunt of Rs.5,18,896 or any part
thereof was exenpt fromtax as being a receipt of
a capital nature?

3. Wether, on the facts and in the circunstances
of the case, the amounts of Rs. 44,407, Rs.8,639
and Rs. 2,116,929, being the excess realisations
over Rs.225 per ton for logs received in respect

of depreciable assets, stores and livestock
respectively, were liable to tax under the Act?"
Simlarly for the assessnent year 1953-54, t he

questions referred by the Tribunal to the H gh Court were as
fol |l ows:
"1. Whether, on the facts and in the circunstances
of the case, the ampunt of Rs.5,58,188 or any part
thereof was exenpt fromtax as being a receipt of
a capital nature?
2. Wether, on the facts and in the circunstances
of the case, the anpbunt of Rs.9,493, being the
amount  of conpensation received for stores
acquired by the Burnese Government, was liable to
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tax under the Act?"

The High Court answered all these questions in favour
of the assessee. The Hi gh Court answered for the assessnent
year 1950-51 the question 2 in the affirmative for the
entire amount, questions 3 & 4 in the negative, for the
assessment year 1951-52 the second question in the
affirmati ve and question no. 3 in the negative. For the
assessment year 1953-54 both the questions were answered in
the affirmati ve. The revenue has come up in appeal s.

In order to appreciate the controversy, broad features
of the facts, sone of which have been noted before, have to
be borne in mnd. The business in question of the assessee
started in Burma in 1861. There were 15 agreenents with the
CGovernment of Burma for ~exploitation of forests at the
rel evant time. The agreenments were entered into at different
times and provided for expiry of |eases on different dates.
At page 27 of the Paper Book a typical agreenent dated 28th
October, 1925 is indicated. Simlar agreenents were entered
into for /‘other |leases. The terns provided, inter alia, as
fol | ows:

General rights™"1. The Contractor shall within the series of
of contractor: coupes into which the forest area described
in Schedul e I and hereinafter
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referred to as "the Concession Area" shall be
subdi vi ded as provided in clause 5 and during
the periods for extraction there from
prescribed in clause 6 and subject to such
further condi tions, [imtations and
restrictions as* are hereinafter prescribed
have the sole right and |icense to-

(a) fell the teak trees gridled or
marked in that behal f-by the officers of the
Forest Department in accordance wth the
directions contained in clause 8 and any
natural |y dead standing teak trees;

(b) convert into logs all such trees al

naturally felled teak trees and all felled
teak tinber | ef t unl oged from fornmer
operations; and

(c) renmove all such logs and all |ogs

were | eft unextracted fromformer operations:
PROVIDED that is any area
to which a scheme for concentrated
exploitation accordance w th any - sancti oned
wor ki ng Plan has been applied the Contractor
shall have no rights in standing teak trees
under five feet six inches in girth measured
at breast height fromthe ground.
Grant of other 2. The Governnent acting on behalf of the
rights in Con- Secretary of State reserves to itself the
cession Area. right to enter into agreements wth | other
parties for the extraction of tinber other
than that which the Contractor is entitled to
extract under this Agreenent fromthe whole
or fromany part of the Concession Area."
The proviso to that clause need not be set out.
Clause 4(1) was as foll ows:
Period during 4. (1) This Agreement shall come into force
whi ch Agreenenton the 1st day of January, 1926 and shal
is in force unl ess previously term nated under clause 26
or clause 29 terminated after the expiry of a
period of fifteen years; viz. on the 31st day
of Decenber, 1940;
PROVI DED t hat in respect of the rights
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cl ause 27 or by sub-clause (2) of this clause
and in respect of very liability incurred
under this Agreerment it shall continue in

force for such further period as is necessary
for the enjoynment of such rights and the
enforcenent of such liabilities."
Clause 15 of the agreenment authorises the assessee
conpany to cut canals, nmake water courses, build bridges and
other railway works etc. on certain conditions.
Clause 16 dealt with control of such private railways.
Clause 18 dealt with the inspection etc.
O her rel evant clauses were,

General respo- 19. Nothing herein contained shall be deemed

nsibilities to relieve the Contractor, his agents and

of Contractor. servants of the duty of conplying wth any
Act of “the Ilegislature and of the rules
thereunder at the tine being in force and
applying to the Concession Area.
20. Wth thirty days from the dat es
respecti vely on which neasurenment statements
of timber have been furnished to t he
Contractor by the Forest Departnent the
Contractor shall pay or to be paid into such
CGovernment Treasury as the  Governnent may
appoint royalty in respect thereof according
to the following rate nanely

Cl ause 21 read as foll ows:

Mar ki ng of 21. The Contractor shall be entitled to have
timber after the tinber which has been neasured for
Measur enent royalty marked at ~the tine of neasurenent

with a GCovernment hanmmer-mark denoting that
the tinmber has been so neasured and after
payment of such (royalty the tinber thus

marked shall become the property of the
Contractor."
Cl ause 23 was as fol | ows:
"23. Until teak tinber  has been -marked and
royal ti es have
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Teak tinber been paid thereon in accordance with the

Covernment pro- preceding clause it shall be deened to be
perty up to property of the CGover nirent and - the the
paynent Contractor shall have no right to sel
of royalty. nort gage or hypot hecate it or create any
charge or lien thereon.™
Cl ause 27 of the agreenent provides as
fol |l ows:
"27. On the conclusion of the period
specified in clause 4 or on the termnation
of this agreenment under clause 26 or clause
29, as the case may be, -

(a) the contractor shall be allowed a
further period of three years for delivering
at a nmeasuring station and renoving therefrom
after paynent of royalty on or otherw se
dealing as provided in clause 20 wth any
timber bearing his authorised hamrer-narks
the extraction of which has in accordance
with the terns of this agreenent been
conpl eted before the date such concl usion or
term nation and on the expiry of such further
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period he shall cease to have any rights
what ever in tinber not yet so delivered:

Provi ded that the rates of royalty

payabl e under this clause shall be the sane
as the rates fixed for the concession area
under any new agreenent whether wth the
present contractor or wth other parties
subsequent to this agreenent or in the event
of no new agreenent being entered into at the
rates of royalty set out in clause 20 of this
agr eenent ;
(b) the contractor shall be given such
reasonable tine as in the opinion of the
CGovernment. may be necessary to allow himto
di spose of such of his buildings, nills,
rail ways or - other structures erected for the
pur poses of his business under this agreenent
as are standing.on |and at the disposal of
t he Government."

Under cl ause 29 the Contractor was given the rights to
term nate the agreenent at any tinme by giving two years
notice in witing.

On the 1st January, 1926, there was commencenent of the
agreement. 31st Decenber, 1940 was the due date of expiry of

the agreement. On/7th~ April, 1942, there was extension by
the Governnment of Burnma of the long termagreenent till such
time as it becane possible H
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to resunme forest operations and for such further period as
m ght be required for settlenment of new agreenments. On 24th
January, 1948, there was a |letter by the Government of Burnma
to the assessee and others in connection with ending of
joint working arrangenents between consortium, - of 5
contractors on the one hand and Government of Burma on the
other hand for exploitation of forests. On 4th February,
1948, there was the assessee’'s letter to the Government of
Burma indicating their specific (rights wunder the Forest
Agreenent in respect of logs in the course of extraction on
term nation of agreenents.

on 10th February, 1948, the Burmese CGovernnent replied
to the assessee’'s letter dated 4th February, 1948 i nform ng
that the normal period of currency of agreenment had al ready
expired, and the life of the agreement had been prol onged
under letter dated 7th April, 1942 and al so under the Wight
Agreenent which expired on 1st My, 1947. Government’s
decision to terminate long term pending | ease negotiations
and to terminate on 31st My, 1948 joint operations in the
area intended to be taken over by CGovernnent and the
Government’s intention to consider any clainms of residuary
rights under the expiring agreenents was also indicated to
the assessee. On 10th June, 1949, there was an agreenent
bet ween the President of Union of Burma and the assessee and
Steel Bros., inter alia, dealing with the residuary rights
under clause 27 of the 1925 agreenent and the settlenent to
be made in respect thereof.

The agreenent, inter alia, reiterated that whereas
under | ease under clause 27, there were certain residuary
rights as we have noted hereinbefore, whereas certain
guestions had arisen in the settlenent being made by the
CGovernment as regards the said rights as well as the assets
of the lessees in the forest areas which the | essees desired
to surrender to the Government, the parties had agreed to
resolve this question indicated under clause 1 therein. It
is not necessary to set out the details here. These have
been set out at pages 80-81 of the Paper Book.
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We have set out the relevant portions of the materia
docunents relied before the High Court. It may be nentioned
that the High Court in its judgnment has set out the
di scussion at page 793 of the report (81 |I.T.R 777) between
the Government of Burma and the assessee conpany. The said
di scussion recorded is as follows:

283

"The Governnment of Burnma was al ways the grantor.
Apparently this was so because the forests were
al ways of the ownership of the GCovernment. The
CGovernment  was the single owner of all the
forests. These forests were never intended to be
transferred to any grantee at any tinme. The forest
| eases were always of duration of 15 vyears or
nore. They always related to extrenely | arge areas
whi ch were ~sub-divided into |arge coupes. These
coupes were also not. to be worked at the same
time, but according to schedule fixed in respect
thereof. Each specified group of coupes was to be
worked within three years. The extraction of the
trees was to be conpleted within the fixed period
of three years. The schedul e fixed was
conpul sorily to be adhered to. The work of
extraction was -~ to be done in accordance with the
rul es prescribed for felling, |logging and renoval.
The Governnment was accordingly not a seller of any
stock in-trade and the assessee was not a
purchaser of any stock in-trade. The assessee
undert ook the obligations of various kinds so as
to conplete the work of extraction as indicated in
the contract. The assessee had to  maintain
extremely | arge establishnents and headquarters at
various places and had inthat connection put up
various pernises including dwelling houses and
buildings. It had to naintain diverse sorts of
nmechani cal appliances and had, inter alia, owned
notor transport, tractors, |aunches, elephants,
cattle and diverse assets for the purposes of
wor ki ng these forest |eases. The CGovernnent was
not concerned in any part - of the operations,
relating to the extractions done by the assessee
fromthe contract area. It is of inportance that
the right of extraction and/or to fell, convert
and renmove that was given to the assessee was to
be exercised in respect of the growing forest
trees and/or uncut tinber. There was a further
right to log all felled teak tinber |eft unlogged
fromformer operations. The consideration that was
charged by the Governnment was only the royalty
agreed to be paid to the Governnent. G

The main question, is, whether the acquisition of
forest | eases by the assessee was capital asset or stock-in-
trade. The next question which arises for the first two
years is whether there is any scope of application  of
section 10(2)(vii) of Indian Inconme-tax Act, 1922 in respect
of the amount of R S.. 1,41,156 for the assessnent year
1950- 51
284
and for 1951-52 whether the ampunts of R S.. 44,407, R S
8,639 and R S.. 2,16,929. being the excess realisations over
RS.. 225 per ton for logs received in respect of
depreci abl e assets, stores and livestock were liable to tax
under the Act. The two questions relevant for the assessnent
year 1953-54 will be dealt with separately.

The main submi ssion by Shri B.B. Ahuja on behalf of the
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re venue was that the assessee was operating on a wide field
in nmore than one country for obtaining its stock-in-trade in
timber. The fresh con tracts entered into by the assessee
(15 at the material time which comenced and expired at
different tines, were contracts entered in the course of its
business. It was, therefore, submitted that these were
trading contracts. The assessee’s right under the contract
of 1925, according to Shri Ahuja, was to (i) fell teak
trees. The assessee was trading in teak; (ii) convert them
into logs; and (iii) renove them on paynent of royalty.

Under clause 27 of the Agreenment, the assessee had no
interest in land as such, it had only a right to collect and
take away logs, its stock-in-trade, it could not fell any
fresh trees. The agreenment dated 10th June, 1949 was entered
into by the assessee, ~according to the |earned counsel for
the revenue, in the course of its business. He further
submitted that 28,847 logs received by the assessee under
the agreement dated 10th June, 1949, were in substitution of
the logs 'that it _had already ~cut and had not been able to
renove from the forests. It was urged, it was nerely a
reconpense for-its rights in the stock-in-trade.

It has to be borne-in nmind that though the assessee had
several sources of incone including income from business
operation, the assessee’ s conpany’'s nmin incone was from
felling the trees/and carried on the said business on an
extensi ve scal e.

On behal f of the assessee, it was subnitted that forest
| eases constituted 'the income producing assets of the
conpany. M. Kaka submtted that these involved the setting
up of the entire business and investnent of large funds in
bui | di ng dans, canals, roads, railways, buildings, etc. He
drew our attention to clause 15 of the l'ease agreenent which
has been set out at page 40 of the Paper Book in Statenent
of case. M. Kaka further reiterated that the | eases were
for a long duration wth a first right to refusal to any
subsequent | eases. Reference was nmade in this connection to
clause 4(2) of the |ease agreenent appearing at page 30 of
the Paper Book. The Forest |eases. it was
285
urged by him were not ordinary conmercial contracts made in
the A course of carrying on their trade or for the disposal
of their products. These leases related to the whole
structure of the assessee’s profit nmaking apparatus. 1t was
further subnmitted that these regulated the assessee’s
activities, defined what they mght or might not do and
affected the whole conduct of the assessee’s business.
According to himthe forest |eases, therefore, constituted
the capital assets of the assessee’s business. He relied on
a decision in Van-Den Berghs Ltd. v. Cark, 3 I1.T.R 17 at
25 and al so Hood Bars v. Commi ssioner of Inland Revenue No.
2. 87 Tax Cases, 188.

Shri  Kaka, therefore, submitted that the rights
acquired under the contract were three-folds viz. (1) to
fell trees (2) to convert the felled trees into | ogs and (3)
to renove the logs. He referred us to clause 1 of the |ease
Agreenent which appears at page 27 of the Paper Book
Detailed provisions were nade in clauses 9, 10 and 11
regardi ng each of these operations.

It was further submitted that during the initial period
of 15 years the assessee had the right to carry on all the
three operations while wunder the residual rights the
assessee could only carry on the operations of |ogging and
renmoval of |logs already felled by him

Under clause 27, the assessee had no rights in the
felled logs but only had the right to log and rempve them
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and acquire the same after payment of royalty. It was his
submi ssions that in the absence of «clause 27 the assessee
woul d have no right to the felled trees which would have
remai ned the property of the Governnent of Burnma. W are of
the opinion that he is right. It was further submtted that
the assessee had not rights to felled trees which were not
| ogged and renoved within 3 years according to the terns of
cl ause 27 of the | ease agreenent.

The consideration for the 43,860 tons of |ogs agreed to
be handed over to the assessee was the surrender to the
residuary rights under the Forest |eases and the acquisition
of the assets pertaining to the Forest Leases. He referred
tous inthis connectionto clause 1 of the Take over
Agreenent which has been set out at page 80 of the Paper
Book.

M. Kaka further subnitted that one [ unp sum
consi deration was paid for both the surrender of the
residuary rights and acquisition of assets of the business
under cl ause 7 of the Take over Agreement at H
286
p. 82. The splitting up of the consideration, according to
him in clause 10 was nerely for the inplenentation of the
agreement as Schedul e provided in the manner of handi ng over
the logs to the assessee in exchange of certain assets. If
the residuary rights and assets had not been acquired by the
Governnment the assessee would have carried on his business
for another 3 years and | ogged and renoved the felled trees.
The assessee was prevented fromcarrying on this business
upon the nationalisation of the forest resources and the
consequential acquisition of the residuary rights and assets
pertaining to the forest |eases belonging to the assessee.
M. Kaka urged that conpensation therefore paid for
acquisition of the residuary rights and assets was for the
sterilization of the Conpany’s business and therefore a
capital receipt. He relied on the -observations of  Lord
Buckmaster at page 463 and Lord Wenbury at page 465 in
A enburg Union Fireclay Co. Ltd. v. The Conmi ssioner of
I nl and Revenue, 12 Tax Cases 427. It was further urged that
once it was held that the forest |leases constituted the
capital assets of the assessee, conpensation paid for the
sterilization of even part of a capital asset nmust be
regarded as a capital receipt. Furthernore, according to
him it made no difference whether there was a sale of an
asset out and out or it was a neans of preventing the
acquisition of profits that would otherwise be gained. He
urged that in either case the asset of the conpany was
sterilized or destroyed. Reliance was placed on the
observations of this Court in Conm ssioner of |ncone Tax v.
Vazir Sultan & Sons, 36 |I.T.R 175 at 191 and Godrej & Co.
v. Conmi ssioner of |ncome-Tax, 37 |.T.R 381

It is, therefore, necessary as nentioned herei nbefore
to exanmine whether the acquisition of forest |eases by
assessee were acquisitions of capital assets. Though we will
refer to some of the decisions to which our attention was
drawmn and which were referred to by the High Court, it is
well to bear in mnd the basic principles. These are: if
there was any capital asset, and if there was any paynent
made for the acquisition of that capital asset, such paynent
woul d amount to a capital payment in the hand of the payee.
Secondly, if any payment was made for sterilization of the
very source of profit mmking apparatus of the assessee, or a
capital asset, then that would also anmobunt to a capita
receipt in the hand of the recipient. On the other hand if
forest leases were nmerely stock-in-trade and paynents were
made for taking over the stock-in-trade, then no question of
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capital receipt conmes. The sum would represent paynents of
revenue nature or trading receipts. Wiether in a particular
case, for the contracts of the type wth which we are
concerned, paynents were capital receipts or not would
depend upon the facts and circunstances of the case. In this
287

connection it is inmportant to bear in mnd that normally in
trade there A are two types of capital, one circulating
capital and the other fixed capital. Fixed capital is what
the owner turns to profit by keeping it in his own
possession; circulating capital is what he makes profit of
by parting with it and letting it change hands. Therefore,
circulating capital is capital which is turned over and in
the process being turned over, yields profits or loss. It is
wel |l -settled as the H.gh Court observed in the judgnent
under appeal that what is capital assets in the hands of one
person may be trading assets in the hands of the other. The
determning factor is the nature of the trade in which the
asset was enpl oyed. Conpensati on recei ved for
i mobi i sation, sterilization, destruction or |oss, total or
partial of a capital asset would be capital receipt. If a
sumrepresented profit in anew formthen that was incone
but where the agreement related to the structure of
assessee’ s profit meki ng apparatus and affect the conduct of
the business, the suns received for  cancellation or
vari ation of such agreement woul d be capital receipt.

I n Senairam Doongarnall v. Commissioner of |ncone-| ax,
Assam 42 |.T.R 392 at 406, this Court observed as foll ows
after discussing several authorities:

"Al'l these cases were decided again. on their
speci al facts. Though they involved examnation of
ot her decisions in search for the true principles,
it cannot be said that they resulted in the
di scovery of any principle of uni ver sa
application. To summari se’ them South 'India
Pictures’ case (29 I.T.R~ 910) was so  decided
because the nopney received was held to be in lieu
of commi ssion which would have been earned by the

busi ness which was still . going, and the receipt
was treated as the fruit of the business. The sane
reason was given in Jairam Valiji’'s case (35

. T.R 148), and the Shamsher Printing Press case
(39 I.T.R 90). In Vazir Sultan's case (36, 1.T.R
175), the conpensation was held to replace | oss of
capital, and in Godrej’s case (37 1.T.R 381), the
conpensation was said not to have any relation to
the likely incone or profits but to loss of
capital. Each case was thus decided on its facts.
W have so far shown the true ratio of each
case cited before us, and have tried to
denonstrate that these cases do no nore than
stimul ate the mind, but none can serve as a H
288
precedent, w thout advertence to its facts. The
nature of the business, or the nature of the
outlay or the nature of the receipt in each case
was the deci sive factor, or there was a
conbi nati on of these factors. Each is thus an
authority in the setting of its own facts."

Al these cases have been discussed in the judgnent
under ap peal at page 795 of 81 |I.T.R As Hidayatullah, J.
as the Chief Justice then was observed in 42 |.T.R at page
392, each case depended upon the facts of each case.

This Court had occasion to consider sone of these
aspects in Commi ssioner of Incone-tax, U P. v. Gangadhar
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Baijnath, 86 I|.T.R 19 whereas at page 25 of report

referring to several authorities it noted:
"The question whether a receipt in capital or
i ncome has frequently come up for deternination
before the courts. Various rul es have been
enunci ated as furnishing a key to the solution of
the question, but as often observed by the highest
authorities, it is not possible to l|ay down any
single test as infallible or any single criterion
as decisive in the determination of the question
which nmust wultimately depend on the facts of the
particul ar case, and the authorities bearing on
the question are valuable only as indicating the
matters that have to be taken into account in
reaching a decision: vide Van Den Berghs Ltd. v.
Clark (1935 A.C- 431: 19 T.C. 390: 3 I1.T.R (Eng.
Case) 17 (H L.). That; however, is not to say that
the question is one of fact, for, as observed in
Davies (H'M |nspector of Taxes) v. Shell Conpany
of China Ltd. (32 T.C 133; 22 I.T.R (suppl.) 1
(C.A), ’'these guestions between capital and
income, trading profit or no trading profit, are
guesti ons which, ~though they may depend no doubt
to a very great extent on the particular facts of
each case, do involve a conclusion of lawto be
drawn fromthose facts’.'

Similar observations were nmade -in Conm ssioner of
| ncome-tax, Poona 'v. Manna Ranji and Co., 86 |.T.R 29. The
Court reiterated the same principle

W have referred to the discussion which took place
with the
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CGovernment of Burma on 28th Cctober, 1925, Having regard to
all A these, the forest |eases, in-our opinion, affected the
very structure of the operation of the assessee. In this
connection we nmay rem nd ourselves of the decision of the
House of Lords in Van Den Berghs Ltd. v. dark (HM
I nspector of Taxes), 3 |.T.R 17 (English case). In that
case a Dutch conpany and the assessee who were conpetitors
in the manufacture and dealing in margarine, in order to end
the conpetition entered into an agreement in 1908, by which
they bound thenselves to work in friendly alliance and to
share their profits and losses in accordance wth an
el aborate schene therein specified; further, it was stated
that they would pronote the comercial, pecuniary, buying
and selling and other interests of the two conpanies. In
1913 another agreenent was entered into nodifying the
original basis of ascertaining and sharing profits,  and,
subj ect thereto, continued in force the provisions of the
agreenment of 1908 until Decenber, 1940. During the war the
agreenments were not operated, but in 1920 a third agreenent
was made nodifying the two previous agreenents as' to the
basis of profit-sharing, extending the branches of the
busi ness, and again continuing the principal agreenment of
1908 till Decenber, 1940. |In 1927, three agreenents were
nmade, under which the appellants agreed to determine the
agreements of 1908, 1913 and 1920 in consideration of the
payments to themof $ 450,000. The Special Conmi ssioners
held that that sum was paid in respect of the pooling
agreements, and nust be brought in for the purposes of
arriving at the balance of the profits of the appellants for
the year ending Decenber, 1927, and consequently that the
sumwas an income receipt. Finlay, J., held that the
cancel | ed agreenents were capital asset of the appellants
and that the sum of 450, 000 was not an income receipt at
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all. The Court of Appeal restored the decision of the
Conmi ssi oners, who had held that the sum was not received by
the appellants in consideration of the surrender of a fixed
capital asset, but arose froma transaction attributable to
circulating capital, and therefore an income receipt. By the
House of Lords it was held that $ 450,000 was not an item of
profit arising to the appellants from the carrying on of
their trade, as the agreenents which were cancell ed were not
ordinary conmercial contracts nade in the course of trading
nor nerely agreements as to how trading profits should be
di stributed, but affected the whole conduct of their
busi ness. It was held that noney laid out in the
cancel l ation of so fundanmental an organisation of a trader’s
activities could not be regarded as an incone receipt of
di sbursenment. The agreenments fornmed the fixed franmework
within which their circulating capital operated, and were

not incidental to the working of their profit-mking
machi ne. The Court reiterated H
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the observations and principles laid dowmm by Lord Cave in
British I'nsulated & Helsby Cables Ltd. v. Atherton, [1926]
A. C. 205. The observations of ‘Lord Macnillan at page 25 of 3
I. T.R (English case) are apposite to the facts before us.
The three agreenments which the appellants in that case had
consented to cancel were not ordinary commercial contracts
nmade in the course of carrying on their trade; they were not
contracts for the disposal of their products or for the
engagerment of agents or other enployees necessary for the
conduct of their business. These regul ated the appellant’s
activities, defined what the appellants m ght and what m ght
not do and affected the whole conduct of the appellant’s
busi ness. Accordingly, Lord Macnmillan found it in that case,
difficult in seeing how noney laid out to secure, | or noney
received for the cancellation of, ~so fundanental an
organi sation of a trader’s ‘activities could be regarded as
an incone disbursenment or an income receipt. Lord Macnill an
noted that the | egal character of the paynment shoul'd not be
m s-judged by the nmagnitude of paynent-for the nmagnitude is
arelative term But the magnitude of a transaction’is not
an entirely irrelevant consideration. Wth respect we accept
this approach of Lord Macmillan to the facts of the present
case before us, which appears to be basically simlar

The forest |ease therefore constituted, in our opinion
capital assets of the assessee. The sane conclusion is
fortified by the observations of House of Lords-in the case
of Hood Barrs v. Commi ssioner of Inland Revenue (No. 2), 37
Tax Cases | 88.

In Comm ssioner of |Income-tax, Hyderabad-Deccan v.
Vazir Sultan & Sons, 36 |.T.R 175, this Court held that in
consi deri ng whet her conpensation paid to an agent on the
cancel lation of his agency was a capital receipt or a
revenue receipt, the first question considered was whether
the agency agreement in question was a capital asset of the
assessee’ s busi ness and constituted its profit making
apparatus and was in the nature of its fixed capital, or it
was a trading asset or circulating capital or stock-in-trade
of its business. If it was the forner conpensation received
would be a capital receipt, if the agency was entered into
by the assessee in the ordinary course of his business and
for the purpose of <carrying on that business it would fal
into the latter category and the conpensation received woul d
be a revenue receipt.

Having regard to the nature of the forest |eases which
we have discussed before, in our opinion, the paynents made
for cancell ation
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O sterilisation of the rights under these | eases would be
capital receipts. See in this connection the observations of
Lord Buckmaster in the decision of House of Lords in The
G enboig Union Fireclay Co. Ltd. v. The Conm ssioner of
I nl and Revenue (supra). The observations of Lord Wenbury
are at page 465.

We have discussed the facts regarding the cancellation
and circunstances under which it was entered, and we may
refer to the facts stated in the judgment of the H gh Court
at pages 798-799. As a result of the above findings the Hi gh
Court came to the conclusion that sum of Rs.65,52, 153
nmentioned in question No. 2 for the assessment year 1950-51
and the sumof Rs.5,18,896 nentioned in question No. 2 for
the assessnment year 1951 -52 were related to the 28, 847
tons of |logs which are exenpt fromtax as being receipt of a
capital nature on-the background of the facts found by the
H gh Court. Question No. 3 really does not arise because for
| evy of a balancing charge under section 10(2)(vii) of
I ncome-tax Act, 1922, it s absolutely necessary that the
depreci able assets shoul d have been sold at a price agreed
to between the parties.” Seein this connection also the
observations of this Courtin Conm ssioner of |ncone-tax v.
Motors & GCeneral Stores (P) Ltd., 66 1.T.R 692. But in
exchange there is/a reciprocal transfer of interest in
novabl e property, @ a corresponding transfer of interest in
anot her novabl e property which is often denoted as 'barter’
The agreenent of 10th June, 1949 had resulted from the
enforcenent of the Governnent’s policy of nationalisation of
forest operation and the agreement does not involve any
transaction of sale between the assessee and the Union of
Burma. The assessee conpany never pai d-any noney by a price
in respect of assets delivered to it by the Governnent,
therefore, this amunt of Rs.1,41, 156 could not be brought
to tax agai nst the assessee company under the second proviso
to section 10(2)(vii) of the Indian Income-tax Act, 1922.
The question accordingly was rightly decided in favour of
t he assessee.

Regardi ng question No. 4 in the assessnment year 1950-51
and the question No. 3 in the assessment year 195]-52, these
related to the delivery of 2,946 and 12,067 tons of logs to
the assessee-conpany in respect of the depreciable assets,
stores and |ivestock nmentioned in sub-clause (b) of clause 1
of the agreenment dated 10th June, 1949. The H gh Court was
right in holding that |ogs cane into possession of the
assessee company in consequence of the agreenment made on
10th June, 1949 against delivery of all outstanding or
residuary rights of the assets to the Government.. The
arrangenent was in consequence of
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nationalisation of forest operations in Burna. The whol e of
the quantity of 43,860 tons of logs delivered to the
assessee-conmpany was in lieu of the asset of the forest
| eases and the other diverse assets which were handed over
by the assessee-conpany to the Governnent on 10th June,
1949. These logs were not received by the assessee-conpany
on revenue account at all. The fact that the assessee-
conpany did not mx up these logs with any of the stock-in-
trade held by it inits ordinary course of business is an
indication of the fact that the assessee did receive these
as stock-in-trade. These | ogs were received by the assessee-
conpany for four years and held by it in the account which
is described as 'Burma forest assets realisation reserve
account’. The sale proceeds of these |ogs could not be held
to have been received by the assessee-company on revenue
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account. The Hi gh Court was right. T he question No. 4 in
the first year and the question No. 3 in the second year
must be answered in the negative and against the revenue.

We have set out hereinbefore the questions relating to
assessment year 1953-54. It appears from the facts that
nothing was paid by the Government to the assessee-conpany
in connection with 1/3 area of the forest areas which the
CGovernment had taken over fromthe assessee-conpany on 1st
June, 1948. The assessee-conpany had filed a suit against
the CGovernment in connection with the tinber |ogs and stores
taken over by the Government on 1st June 1948. The facts in
connection with the delivery of these goods appeared in the
letter of the Governnent to the assessee-conpany dated 24th
January, 1948. In the suit filed by it, the asessee-conpany
succeeded in obtaining  a decree for Rs.5,58, 188. The
Tribunal held that the tinber taken over by the Governnent
in respect of 1/3rd area was stock-in-trade and the proceeds
were taxable. M. Kaka was right in his subm ssion that the
timber taken -over ~was towards the residuary rights in
respect of ~the assets lying within 1/3rd area taken over on
1st June, 1948. The price of the tinber as such was never
paid by the Government. In the decree, this sumwas awarded
inlieu of the rights which the assessee-conpany had under
clause 27 in respect of 1/3rd area taken over by the
Government. To these facts, the terns of the agreenment dated
10th June, 1949 would be applicable. This sum cannot
therefore be taxed.

On the question No. 2 for the assessnent year 1953-54
no argunment was advanced before-the Hi gh Court on behal f of
the assessee and the H gh Court answered the question in the
affirmative.
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In view of the principles involved -and the nature of
the transactions, we are of the opinionthat the H gh Court
was right in answering the question in the manner it did. In

the prem ses these appeals fail and are dismssed wth
costs.
P.S. S Appeal s di sni ssed.
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