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ACT:
Centr al Exci ses and Salt Act, 1944/ Centr al Exci se Rul es,
1944: Schedule I--Tariff Itens 18.1, 18 Il and 18E/Rules 9

and 49--Notification dated 20.2.1982 anending the Rules
retrospectively--Yarn sized for purpose of weaving the sane
into fabrics--Levy' of duty on - the weight of si zed
yarn--Validity of.

HEADNOTE

The petitioners challenged before the Hi.gh Court the levy of
exci se duty on the weight of the yarn sized for the | purpose
of weaving theminto fabrics.. The H gh Court held that no
duty could be levied on the weight of the sizing /'materia
contained in yarn, and directed that the duty should be
refunded since it has been levied not on the basis of yarn
at the spindle stage, but on the weight of the sized yarn
After the said judgment, the Central CGovernment by
Notification dated 20.2.1982 anended Rules 9 and 49 of the
Central Excises and Salt Act, 1944 and Section 51 of the
Fi nance Act, 1982 with retrospective effect. In accordance
with the said Notification, Central Excise Departnent issued
show cause notices to the petitioners. The constitutiona
validity of these anendnments are challenged by t he
petitioners in the present Wit Petitions filed before this
Court.

On behalf of the petitioners, it was contended that /their
cases were covered by the decision of this Court<-in J.K
Cotton Spinning and Weaving MIls Ltd. & Anr. v. Union of
India and Ors., [1988] 1 SCR 700 and that excise duty could
be levied on the weight of the unsized yarn and not on the
basi s of the weight of the sized yarn

Allowing the petitions, this Court

HELD: 1.1. The Vires of Rules 9 and 49 of the Centra
Exci se Rules, 1944 as well as section 51 of the Finance Act,
1982 and the retrospective
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application of the same has already been wupheld by this
Court. [ 145E]

1.2. The sized yamwhich is actually put into the integrated
process wll not again be subjected to paynent of excise
duty, for the unsized yamwhich is sized for the purpose,
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does not change the nature of combpdity as vyarn. Thus
exci se duty cannot be |levied on the weight of the yarn after
the vyarn is sized for the purpose of weaving the sane into
fabrics. [145G

13. Practically nine years have gone by since the show
cause notices were issued by virtue of the sane directives
whi ch were subject matter of J.K Cotton MIIls case. 1In view
of this peculiar fact it would not be in the interest of
justice if the petitioners are directed to contest the
i ndi vi dual show cause notices issued by the respondents. In
order to avoid multiplicity of proceedings involving time
and expense, the show cause notices in all these cases are
guashed. [ 148F- G

J.K Cotton Spinning and Waving MIls Ltd & Anr. v. Union of
India & Os., [1988] 1 S.C.R. 700, applied.

JUDGVENT:
ORI G NAL JURI SDI CTION: Wit Petition (GCvil) No. 3 of 1983.
(Under Article 32 of the Constitution of India).

W TH
WP. Nos. 400 402, 425, 492, 2493-2495, 2526-2528 of 1983
and 1256 of 1987.
Soli J. Sorabjee;, Ravinder Narain, DA Dave and P.H.
Par ekh, for the Petitioners.
A K Ganguli, T.V.S.N Chari M. Radha Rangaswany and P
Par meshwar an for the Respondents.
The Judgrment of the Court was delivered by
YOGESHWAR DAYAL J. This order w Il dispose of the aforesaid
wit petitions wunder “Article 32 of the Constitution of
I ndi a. Al'l these cases come under Item 18. 1 and/or 18 |11
and/or 18E of the Tariff contained inthe schedule ‘attached
to the Central Excise and Salt  Act 1944 (hereinafter
referred to as "the Act’). For facility of reference we are
giving the facts of the case of Cvil Wit Petition No. 3 of
1983.
144
This Wit Petition is stated to be covered by the decision
of this Court in J.K Cotton Spinning and Weaving MI1s Ltd.
& another v. Union of India and others; [1988] 1 S C R 700
and the surviving prayer in the wit petitionis to declare
that the duty of excise in respect of Tariff Item Nos. 18
(A (a), 18 (II1) (ii) and 18E is to be levied and coll ected
on the weight of the unsized yarn and not on the basis of
the wei ght of the sized yarn".
Before we deal with the objections of the I|earned counse
for the respondents, it would be useful to examne the
points which were involved in the aforesaid case of J.K
Cotton MIlIs. The appellants in the said case had a
conposite m |l wherein it manufactured fabrics of “different
types. In order to manufacture the said fabrics, yarn was
obtained at an internediate stage. The yarn so obtai ned was
further processed in an integrated process in the said
conposite mll for weaving the same into fabrics. The
appellants did not dispute that the different kinds of
fabrics which were manufactured in the mff were liable to
paynment of excise duty on their renmoval from the factory.
They al so did not dispute their liability in respect of yarn
which was also renoved fromthe factory. It was the
contention of the appellants therein that no duty of excise
could be levied and collected in respect of yam which was
obtained at an internedi ate stage and, thereafter subjected
to an integrated process for the manufacture of different
fabrics. On a wit petition, by those appellants, the Del hi
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H gh Court by its judgnment dated 16th Cctober, 1980 held
that yarn obtained and further processed within the factory
for the manufacture of fabrics could not be subjected to
duty of excise. It was the case of the appellants that in
spite of the said decision of the Delhi H gh Court, the
Central Board of Excise had wwongly issued a circular dated
24t h Septenber, 1980 purporting to interpret Rules 9 and 49
of the Central Excise Rules, 1944 (hereinafter referred to
as the Rules’) and directing the subordinate exci se
authorities to levy and collect duty of excise in accordance
therewith. |In the said circular, the Board had directed the
subor di nat e excise authorities that wuse of goods in
manuf act ure of anot her conmodi ty even within the
pl ace/ prem ses that have been specified in this behalf by
the Central Excise Oficers in terns of the powers conferred
under Rule 9 of the Rules, will attract duty". As the said
circular was being inplemented to the prejudice of the
appel l ants, they filed the wit petition before the Delh
Hi gh Court, inter alia, challenging the validity of the said
circul ar.

During the pendency of the wit petition in the Delhi High
Court, the
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Central CGovernment by Notification No. 20/82-C E. dated 20th
February, 1982 amended Rules 9 and 49 of the Rules. Section
51 of the Finance Act provides that the anendnents in Rules
9 and 49 of the Rules shall be deened to have, and to have
always had the effect on and fromthe date ‘on which the
Rules <came into force i.e. 28th February, 1944. After the
sai d anendnments of the Rules with retrospective effect, the
appel l ants amended the Wit petition and challenged the
constitutional validity of Section 51 of the  Finance Act,
1982 and of the amendments to Rules 9 and 49 of the Rules.
The Hi gh Court came to the conclusion that section 51 of the
Fi nance Act, 1982 and Rules 9 and 49 of the Rules, as

anmended, were valid. It was further held that the
retrospective effect given by Section 51 of the Finance Act,
1982 will be subject to the provisions of Sections 11A and
11B of the Act. It was further held that the yamwhich is
produced at an internediate stage in the nill ~of the
appel lants therein and subjected to the integrated process
of weaving the sane into fabrics, will be liable to paynent

of excise duty in view of the anended provisions of Rules 9
and 49 of the Rules. But the sized yamwhich is actually
put into the integrated process will not again be subjected
to paynment of excise duty for, the unsized yarn, which is
sized for the purpose, does not change the nature of the

commodity as yarn. The Wit Petition was | accordingly
allowed in part, as stated aforesaid, and it was /'this
deci sion which canme up in appeal before this Court. Thi s

Court agreed with the Del hi Hi gh Court and upheld the  vires
of Rules 9 and 49 of the Rules as well as Section 51 of the
Fi nance Act, 1982. This Court also agreed with the  High
Court that the retrospective effect given by section 51 of
the Finance Act, 1982 will be subject to the Provisions  of
Sections 11A and 11B of the Act. This Court also agreed
with the view of the High Court that the yarn which is
produced at an internediate stage in the nmll of the
appel l ants and subjected to integrated process of weaving
the sanme into fabrics, would be liable to paynent of excise
duty in view of the anended provisions of the Rules, But,
this Court further agreed with the H gh Court, the sized
yarn which is actually put into the integrated process wll
not again be subjected to payment of excise duty for, the
unsi zed yarn, which is sized for the purpose does not change
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the nature of the commopdity as yarn. This Court observed at

pages 720 and 721 of the report as under: -
"In the instant case, the appellants are
liable to pay excise duty on the yarn which is
obt ai ned at an intermediate st age and,
thereafter, further processed in an integrated
process for weav-
146
ing the sane into fabrics. Although it has
been alleged that the yamis obtained at an
i nternedi ate stage of an integrated process of
manuf acture of fabrics, it appears to be not
so. After the yarn is produced it is sized
and, thereafter, subjected to a process of
weavi ng the same into fabrics. Be that as it
may, as we have held that the commpdity which
is obtained at an internmediate stage of an
i ntegrated process of manufacture of another
commodity, is liable to the paynent of excise
duty, the yarn that 1is produced by t he
appel lants is also liable to paynent of excise
duty. In our-view, the Hhgh Court by the
i mpugned judgnment has rightly held that the
appel l'ants -~ are not |liable to pay any excise
duty’ on” the yarn after it is sized for the
pur pose of weaving the same into fabrics. No
distinction can be made between unsized vyarn
and 'sized vyarn, for the wunsized yarn when
converted into sized yarn does not lose its
character as yarn.”

The petitioner herein-on the other hand approached the

Gujarat High Court and the Gujarat High Court by its

judgrment dated 30th July, 1981 had, before the issuance of

the inpugned circular dated 24th May, 1982, taken the view

that no duty can be levied on the weight of sizing mteria

contained in yarn, falling under Tariff Itemno. 18-111 or

18-E and directed that the duty levied should be /refunded

because the duty has been | evied not on the basis of yam at

the spindle stage, but on the weight of the sized yarn

After the decision of the Gujarat Hi gh Court~ the Centra

CGovernment had amended Rules 9 and 49 of the Rules and

Section 51 of the Finance Act, 1982, had made them effective

retrospectively.

The present wit petition filled in this Court had inter

alia pleaded that the retrospective anmendnent of ‘Rules~9 and

49 of the Rules as well as Section 51 of the Finance Act,

1982 be declared as ultra vires of the Constitution. Thi s

Court upheld the validity of the Section as well as. the

retrospective applicability of the Rules but took the /view

that this would be subjected to the provisions of Sections

11A and 11B of the Act and at the same time declared that

the appellants were not liable to pay excise duty 'on the

yarn after it is sized for a purpose of weaving the sane

into fabrics.

It will be noticed that under itens 18.1, 18.111 and 18E the

neasure is "per kilogranf. At this stage itens 18.1, 18.111

and 18E of the Tariff may be noticed
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"18. |. Man-made fibres, other than mineral fibres :

(i) Non-cellulosic

Ei ghty-five rupees per kil ogram

(ii) Cellulosic

Ten rupees per kil ogram

"18.111. Cellulosic spun yarn:

Yam in which man-nmade fibre of cellulosic origin predom -
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nates in weight and, in or inrelation to the manufacture of
which any process is ordinarily carried on with the aid of
power

(i) not containing, any manmade fibres of non-cellulosic
origin.

si x pai se per count per kil ogram

(ii) containing man-nade fibres of non-cellulosic origin

Ei ght een Rupees per kilogram Explanation 1: "Count" neans
the size of grey yarn (excluding any sizing material)
expressed in English Count.

Ei ght een Rupees per kil ogram

"18E. Non-cel | ul osi ¢ Spun Yam Spun (di scontinuous) yarn
i n which man-nade fibres of noncellulosic origin, other than
acrylic fibre, predoninate in weight and, in or in relation
to the manufacture of which any process is ordinarily
carried on with the aid of power.

Twent y-four rupees - per kil ogram
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Expl anation : Explanation Il under sub-itemlIll of item No.

18 shall, so far as may be, apply in relation to this item
as it applies-in relation to that item"

It will be noticed fromthe aforesaid itens that the neasure
for inposition of excise duty is by weight "per kilogranm in
al | the three Jitems, namely-18.1, " 18.111 and 18E

Therefore, the aforesaid decision in J.K Couon MIls wll

be applicable to all types of cases under Itens 18.1, 18.111
and 18E. After the decision of the  @ujarat Hi gh Court,
instead of granting the refund,” the Superintendent of
Central Excise, Range |V, Division V, Ahnmedabad, issued
i mpugned notices, collectively annexed as Annexures 'B and
"C to the present wit petition in pursuance of the
directives dated 24th May, 1982 which are subject matter of
challenge in the present wit petition

On behalf of the respondents M. Ganguly |earned ' counse

submitted that this Hon' ble Court ought not to entertain the
present wit petition under Article 32 of the Constitution

He, however, could not dispute that the matter is /directly
covered by the decision of this Court in the aforesaid case
of J.K Cotton MIIs.

These petitions were admitted to hearing in-—view of the
pendency of the aforesaid appeal in the case of J.K Cotton
MIls and in view of the decision of the Delhi H gh Court
which was appeal ed against in the aforesaid case of J.K
Couon MIlls. Practically nine years have gone by now -and
the inmpugned show cause notices have been issued by virtue
of the sanme directives which were subject matter ~of the
aforesaid case of J.Kcotton MIls. In view of this
peculiar fact it would not be in the interest of justice if
the parties are directed to contest the individual”  show
cause notices issued by the respondents in view of the
aforesaid directives. In order to avoid multiplicity of
proceedings involving tine and expense, we quash the
i mpugned notices in all the cases.

The result is that all the aforesaid wit petitions -are
accepted and the inmpugned show cause notices are quashed.
There will be no order as to costs.

G N Petitions all owed.
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