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ACT:

Life I nsur ance Corporation Act. 1956, - ss. 15 and
44(a)--1ndian Conpanies Act, 1956, ss. 446(1)--Application
by Life Insurance  Corporation under s. 15 of L.I.C
Act - - Def endant conpany or der ed to be wound- up by
court--Perm ssion of H gh Court under s. 446(1) of Conpanies
Act whet her necessary for proceeding w th applications under
s. 15.

HEADNOTE:

I ndi an | nsurance Act, 1938 s. 10--Transfer of Funds from
Life Insurance Fund to General Departnent of conposite
insurer--Permssibility.

The appellants were directors of an insurance conpany
which was a conposite insurer i.e. one carrying on other
classes of life insurance business besides |ife insurance:
Under s. 10(1) of the Indian Life Insurance Act, 1938, a
conposite insurer had to keep separate accounts-in respect
of the different classes of business, and its receipts in
respect of Ilife insurance business had to go into a fund
called the Life Insurance Fund which could be applied only
for the put the Life Insurance business and had al ways to be
sufficient to neet the net liabilities of the Life lnsurance
busi ness. By resolution dated Decenber 18, 1948, a  sum of
Rs. 1,10,000 was transferred fromthe General Departnent of
the conpany to the Life Departnment to be added to the Life
Fund; if this had not been done the said fund would have
shown a deficit in the actuarial valuation report dated July
18, 1949. In the profit appropriation account of the conpany
for the latter year a sumof Rs. 60,000 out of the above sum
was witten off so that the sum advanced was reduced to Rs.
50,000. A further sumof Rs. 32,000 was again simlarly
transferred from the General to the Life Departnment by
resol ution passed in August 1953. with retrospective effect
from Decenmber 31, 1952, in order to strengthen the
position of the Life Fund which again would have shown a
deficit if this had not been done. The advances thus nmade on
both occasions were according to the relevant resolutions
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repayable only out of the 'valuation surplus’, if any,” in
the life departnment. On January 8, 1956, the Board of
Directors of the conpany transferred a sumof Rs. 82,000
from the Life Departnent to the General Departnent. by way
of repaynent of the above loans. On January 19, 1956, by
Ordinance No. 1 of 1956 the rmanagenent of the life
i nsurance business of all insurers in the country passed to
the Central Governnment. On Septenber 1. 1956, the Life
I nsurance Corporation of India came into being under the
Life Insurance Corporation Act, 1956, and the assets and
liabilities of the life insurance business carried on by al
insurers became vested in it. The corporation filed an
application under s. 15 of the said Act before the Tribuna
constituted wunder the Act alleging that transfer of Rs.
82,000 fromthe Life Departnent to the General Departnent of
the aforesaid conpany was wi thout consideration and not for
any 665

666

necessity of the Life insurance business and prayed for a
decree against appellants and the conpany jointly and
severally  forthe said anount. ~The Tribunal overruled the
def endants’ objections as to its jurisdiction and granted a
decree to the Corporation as prayed. The conmpany did not
appeal but the appellants cane to this  Court by specia
| eave.

The follow ng contentions were rai sed on behalf of the
appel l ants; (1) The tribunal had no jurisdiction to proceed
with the proceedings on the petition presented by the
Corporation wthout the |eave of the H gh Court in view of
S. 446 of the Conpanies Act, 1956, the Conpany having been
ordered to be wound up the High Court on Novenber 9, 1959;
(2) In view of s. 44(a) of the L.1.C~ Act none of the
provisions of the Act applied to the conpany and therefore
the Tribunal could not proceed on the application of the
Corporation subsequent to the conpany being wound-up; (3)
The transfer of Rs. 82,000 fromthe Life Fund to the Genera
Departnment of the conpany was for consideration /and was
necessary for the |life insurance business.

HELD: (i) The provisions of s. 446 of the Conpanies Act
did not affect the proceedi ngs before the Tribunal

It is in view of the exclusive jurisdiction conferred
upon the conpany court in sub-s. (2) of —s: 446 of the
Conpanies Act to entertain and dispose of any suit or
proceedi ng by or against a company which is being wound-up
that provision has been nmade in subs. (1) of that section
that no suit or proceeding shall be filed, or if -pending,
proceeded w th against such a conpany without ~perm ssion
having been taken fromthe Court. In view of the provision
in s. 41 of the L.I1.C. Act the conpany court has no
jurisdiction to try natters which a Tribunal wunder the
Conpani es Act is enmpowered to entertain and decide. It could
not be disputed that the Tribunal was enpowered to try the
Corporation’s application under s. 15 and the Conpany' Court
therefore had no jurisdiction to entertain or decide it. It
nmust follow that the consequential provision of sub-s. (1)
of s. 446 would not operate on the proceedings before the
Tribunal . [673E-QJ

Further, the provisions of the Special Act i.e. the
L.I1.C. Act will over-ride the provisions of the general Act
viz. the Conpanies Act which is an Act relating to conpanies
in general. [673H]

(ii) The conmpany could not take advantage of the
provisions of s. 44(a) of the L.1.C. Act. [674D E]

Section 44(a) provides that the provisions of the Act
will not apply to an insurer whose business is being wound-
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up under orders of court. But the question of the
applicability of the Act to a particular insurer is to be
considered inrelation to facts existing at the time when
the Act canme into forcei.e. July 1, 1956 or on the
appoi nted day, i.e. September 1, 1956, when the assets and
l[iabilities of the controlled insurer of the conpany stood
transferred and vested in the Corporation. The conpany was
not bei ng wound-up under orders of Court on the above dates.
The L.1.C. Act and therefore s. 41 thereof did apply to the

conpany. It <could not cease to apply nerely because
subsequently the conpany was ordered to be wound-up. [673H
674B]

Section 44(a) was not applicable to the conpany for the
further reason that when it was ordered to be wound-up in
1959 it was not an 'insurer’ within the nmeaning of that word

in s. 2(6) since it was-not carrying on life insurance
busi ness on that date. the said busi-
667

ness having been taken over by the Corporation on the
"appoi nted day’ [674C- D]

(iii) -The Tribunal rightly passed a decree in favour of
the Corporation.

No question of |ending nmoney by one departnment of the
conpany to the other can ordinarily be  contenplated. The
assets of the conpany really constitute one entity even
though the conpany naintai ns separate accounts with respect
to its various insurance businesses. Fromthe facts it was
clear that the anmounts of Rs. 1,10,000 and Rs.. 32,000 had
been transferred fromthe General Departnent to the Life
Fund to meet the deficit in the Life Fund which was likely
to occur on both occasions. The circunstances ~showed that
the sumof Its. 82,000 was transferred back to the « Genera
Departnment in a hurry in anticipation of sonme |aw depriving
the conpany of its life insurance business. It was noreover
a condition of the alleged 'loans’ ~that they would be
repaid only when there. was a 'valuation surplus’ 'in the
Life Fund. There was no such surplus in the Life Fund at the
time when the sumwas transferred from it the Genera
Departnment. [674(G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 676 and
677 of 1962.

Appeal s by special |eave fromthe judgnent and order
dated February 2,7. 1960 of the Life |Insurance  Tribunal
Nagpur in Case No. 30 / XIlI of 1959.

O P. Mal hotra, Hanendra K. Shah, .1. B. Dadachanji, O C
Mat hur and Ravi nder Narain, for the appellants (in C.A’ No.
767/ 62).

H.-M Thakar, S. N Andley, Raneshwar Nath and P.L. Vohra,
for the appellant (in C.A No. 677/62).

C.K.  Daphtary, Attorney-General, D.P. Mehta and K L.
Hat hi, for respondent No. 1 (in both the appeals).

The Judgrment of the Court was delivered by

Raghubar Dayal, J. These appeals, by special |eave, are
agai nst the decree of the Life Insurance Tribunal, Nagpur
in proceedings on an application by the Life Insurance
Corporation of India (hereinafter called the Corporation)
under s. 15 of the Life Insurance Corporation Act, 1956 (Act
XXXI of 1956), shortly terned as the LIC Act, for ordering
the Vi shwabharti |nsurance Conpany, Bonmbay. Danji Valji Shah
and Jayantilal Hirijibhai Chawda, appellants in the C A
676 of 1962, Chanshyandas, appellant in C A 677 of 1962,
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the aforenmentioned individuals being directors of the
Vi shwabharti | nsurance Conpany, and another director, to pay
to the Corporation jointly and severally the sum of Rs.
82,000/ - together with interest there at 6 % per annum from
Septenmber 1, 1956, till full paynment. The decree ordered the
conpany to pay a further sum but we are not concerned wth

t hat part of the decree as the conpany has not appeal ed
against it.
(D)5sCl-- 4
668

The facts of the case briefly are these. The conpany was
a composite insurer. i.e., an insurer who carried on. in
addition to life 1insurance business. ot her cl asses

of -i nsurance business. The LIC Act cane into force on july
1. 1956 and the Corporation was established on Septenber 1.
1956 which was the "appoi nted day" according to s. 2(1) of
that Act. On that day. in viewof s. 7. all the assets and
liabilities appertaining to the |life insurance business
(called the controlled business, vide s. 2(3)) of the
Conpany stood transferred toand vested in the Corporation

It was found that certain anmounts which had been transferred
fromthe Life Insurance Fund in the books of the conmpany to
t he CGeneral Departnment had not been transferred in
accordance wth the provisions of the Insurance Act 1938
(Act 4 of 1938) which governed the conpany and should have
continued to be included in the assets appertaining to the
controll ed busi ness of the conpany. 1t was therefore that
an application under s. 15 of the LI.C Act was nmade by the
Corporation to the Tribunal

We may now state how this ampunt of Rs. 82.000/- happened to
be transferred fromthe Life Insurance Fund (or the Life

Fund) of the conmpany to its General Departnent. The
conpany had to keep separate accounts of all receipts and
paynments mrespect of each class of insurance business. in

view of s. 10(1) of the Insurance Act. It had to maintain d
Life Fund in connection with its life insurance business in
view of s. 10(2). Sub-s. (2) provided that where an / insurer
carried on business of life insurance. all receipts due in
respect of such business be curried to and wuld form
a separate fund called the Life insurance Fund and its
assets be kept distinct and separate fromall other assets
c, |If the insurer and deposits made by the insurer in
respect of [|ife insurance business. Sub-s. (3) of s. 10
provided that the |ife insurance fund woul d be as absol utely
the security of the I|ife policy holders as though it
bel onged to an insurer carrying on no other —business than
life insurance business and that it should not be applied
directly or indirectly for any purpose other than those of
the |Ilife insurance business of the insurer. The  anmpount in
this fund had to be sufficient to nmeet the net Iliabilities
in regard to the life insurance policies issued by the
conpany, If it was not so mmintained. the conpany stood the
chance of being barred fromcarrying on life insurance
busi ness.

By resolution dated December 18, 1948. Rs. 1.10.000/-
were transferred fromthe General Departnent to the Life
Depart ment as advance to the Life Departnment Revenue Account
for being added to the Life Fund. subject to the condition
that the Life Department would not be liable to pay any
interest thereon and that no repaynent of the |can would be
made except out of the valuation surplus of the Life
Departnent. The first actuarial valuation report of the
conpany for the year 1944 -48. dated July 18
669
1949, showed that the net liability of the conpany was Rs.
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6,55,7 18/and that the anpbunt in the Life Fund was Rs.
6,57,450/and therefore the fund showed a surplus of Rs.
1,732/- over the net liabilities. If the sum of Rs.
1,110,000/ - had not been transferred to the Life Departnent
Revenue Account prior to December 31, 1948, this valuation
report would have shown the net liability exceeding the
amount in the life fund by about a | akh of rupees. It is
clear that the anmount was so transferred in order to avoid
the consequences of the net liabilities exceeding the Life
Fund.

The Profit & Loss Appropriation Account for the vyear
1949 shows that Rs. 60,000/- out of this anmunt of Rs.
1,10,000/- was witten off as the conpany had made profits.
Rs. 32,000/- were again simlarly transferred to the Life
Fund fromthe General Departnment with retrospective effect
from December 31, 1952 in-order to strengthen the position
of the Life Fund.

The  second actuarial valuation report for the period
1949-52, 'dated Septenber 9, 1953, showed that the policy
l[iability amounted to Rs. 15,3,3,068, that the Life Fund
st ood at  Rs: 15,35,890/- and that thus the Life Fund
exceeded the net liability by Rs. 2,822/-. There was thus a
surplus as Rs. 32,000/- had been transferred to strengthen
the Life Fund, with retrospective effect in view of the
resol uti on dated August 20, 1953 which reads.

"“Resolved that a |oan of Rs. 32,000/-
(thirty two thousand only) bearing no interest
be hereby given to Life Departrment by Genera
Department with retrospective effect as on
31st Decenber 1952, the repayment . of which
shal | be nade only out of the future Valuation
Surplus or surpluses of the Life Departnment or
it my be witten off fromthe future profits
of the GCeneral Departnent. This wll have
effect in the accounts of the Company for the
year ended 31 st Decenber 1952."
It is to be noted that this resolution itself said that the
amount would be repaid only out of the future Valuation
Surplus or pluses of the Life Departnment or night be
witten off from the future profits of the CGenera
Depar t ment .

It was this anmount of Rs. 82, 000/ -(Rs. 50, 000, ' -
plus Rs. 32,000/-) which, by a resolution dated January 6.
1956 was transferred to the General Department fromthe Life
Fund. The resolution reads:

"Resolved that a |oan of Rs. 82,000/-
(eighty two thousand only) advanced to Life
Depart ment Revenue Account by CGener a
Departnment be and is hereby repaid to General
Departnment and the bal ance of Rs. 60,000/ -
670
due to CGeneral Departnent by Life Departnment
Revenue Account be and is hereby kept in
reserve for future and hence no adjustment in
regard to Rs. 60,000/- will be nmade for the
present."”
This resolution was confirned by the Board of Directors at
its meeting dated February 6, 1956.

W may now refer to the changes in law with respect to
[ife insurance business in 1956 and an anti ci pati on of which
probably led to the resolution of January 6, 1956. On
January 19, 1956, the Life Insurance (Emergency Provisions)
O di nance, 1956 (Ord. No. 1 of 1956) was pronul gated by the
President. It cane into force fromthat day which was call ed
t he "appointed day’'. Section 3(1) provided that t he
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managenent of the ’controlled business’ of all insurers
would vest in the Central CGovernment on and from the

appoi nted day. 'Controlled business’, according to cl. (2)
of s. 2, meant all the business appertaining to the life
i nsurance business, if the insurer carried on any other

class of insurance business also. Oause (b) of sub-s. (3)
prohibited the incurring of any expenditure by the insurer
wi t hout the previous approval of the person specified by the

Centr al Government in that behalf, from the assets
appertaining to the controlled business otherwi se than for
the purpose of naking routine paynents etc., specified in

that clause. Those purposes do not include the repayment of
an advance made fromthe General Departnent to the Life Fund
or to the Life Departnent Revenue Account. Clause (c) of
sub-s. (3) further prohibited the insurer, wthout the
previous approval of the authorised person, to transfer or
ot herwi se dispose of any such assets appertaining to the
controlled business or create any charge or hypothecation

lien or other encunbrance thereon. It would therefore appear
that possibly the Board of Directors were not right in
confirmng the resolution of January 6, 1959 after the
O dinance had cone into force. However, that is not the
poi nt raised in these proceedings.

We have already referred to the comng into force of the
LIC Act an July 1, 1956 and of the transfer and vesting in
the Corporation of fall the assets and the liabilities
pertaining to the |ife insurance business inview of s. 7 of
that Act. Section 15 provides that the Corporation may apply
for relief to the Tribunal in respect of a transaction which
is made by the insurer whose controlled business. had been
transferred to and vested in-the Corporation under the Act
at any time within 5 years before January 19, 1956 " and by
which the conposite insurer has transferred any property
from his life departnent to his general departnent | without
consideration or for an inadequate consideration and the
transfer was not reasonably necessary for the purpose of the
controlled business of the insurer or was nade 'with an
unr easonabl e | ack of prudence
671
on the part of the insurer regard being had in either case
to the circunstances at the tinme. The Corporation, in such
proceedi ngs, had to nmake all parties to the transaction
parties to the application

Sub-s. (2) of s. 15 enpowered the Tribunal to nake such
order against any of the parties to the application as it
thought just having regard to the extent to which those
parties were respectively responsible for the transaction or
benefited from it and all the circunstances of | the case.
Section 16 provided for the paynent of conpensation to the
i nsurer whose Controlled business had been transferred to
and vested in the Corporation under the Act. Section 17
provided for the constitution of Tribunals which were
enpower ed by sub-s. (4) to regulate their own procedure and
decide all matters wthin their conpetence. Section 41
provided that no civil Court would have jurisdiction to
entertain or adjudi cate upon any nmatter which a Tribunal was
enpowered to deci de or determ ne under the Act. Section 44
inter alia provided that nothing contained in the Act would
apply in relation to any insurer whose business was being
voluntarily wound-up or was bei ng wound-up under orders of
the Court.

The Corporation, by its application under s. 15,
contended that the transfer of Rs. 82,000/- from the Life
Fund to the General Departnment under the resolution of
January 6, 1956, was illegal. being contrary to and in
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contravention of the insurance Act and as such was
i noperative, bad in law and not binding on the petitioner
It was further contended that the said transfer was w thout
consi deration and was not reasonably necessary for the
pur pose of the controlled business of the conpany and/or was
made w th unreasonable |ack of prudence on the part of the
conpany, regard being had to the circunstances at the tine.
It was therefore that it prayed inter alia for a decree
against the respondents for a sumof Rs. 82,000/- wth
interest. It inpleaded the conmpany as respondent No. 9, the
appellants in C A 676 of 1962 as respondents Nos. 1 and 4
and the appellant in CA 677 of 1962 as respondent No. 2.
Ghanshyandas and Danji Valji were also parties to the
resol ution dated February 7. 1956. O her directors who
were parties to the resolution of January 6 were also
i mpl eaded.

The aforesaid three directors, the appellants before us,
contested the claimof the Corporation and justified the
transfer of Rs. 82,000/- to the General Departnent from the
Life Fund on the ground that the anount had been | ent by the
General Department to the Life Departrment and had been paid
back to the General Departnent by transfer from the Life
Fund when the LifE Fund showed surplus, according to the
report of the Actuary dated July 25, 1955. It was also
contended before the Tribunal that the petition could not be
proceeded with without the | eave of the Bonbay Hi gh Court in
view of s. 446 of the Indian Conpanies
672
Act and that the petition wasalso not rmaintainable by
reason of s. 44 of the LIC Act. Several other grounds were
also taken before the Tribunal. W are not now concerned
with them

The Tribunal held that the amounts of Rs. 1,10,000/- and
Rs. 30,000/- were not advanced to the Life Departnent as
loans and that the transfer of Rs. 82.000/- was not out of
the wvaluation surplus and that therefore the transfer of
this anmount could not be said to'be for consideration and
necessary or reasonably necessary for the purpose of the
controlled business of the conpany or even  a prudent
transaction having regard to the interest of the life policy
hol ders. It held that no | eave of the Bombay H gh Court was
necessary for proceeding with the petition and that the
petition was naintai nable and that s. 44 of the LIC Act did
not bar the applicability of the provisions of the Act to
the respondent conpany. It therefore decreed the suit and
ordered the conpany and the directors, respondents 1 to 4,
to pay to. the Corporation jointly and severallya sum of
Rs. 82,000/- together with interest thereon at 6 per . cent
per annum from Septenber 1, 1956 till full paynent. It is
against this decree that C A 676 of 1962 has been filed, by
special leave, by Danji Valji Shah and Jayantilal “Hrjibha
Chawda and C A 677 of 1962 by Ghanshyandas. This judgment
wi Il govern both these appeals.

The points raised by |earned counsel for the appellants
are: (i) The Tribunal had no jurisdiction to proceed wth
the proceedings on the petition presented by the Corporation
wi thout the | eave of the H gh Court in view of s. 446 of the
Conpani es Act, 1956, the conpany having been ordered to be
wound-up by the Hi gh Court on Novenber 9, 1959, (ii) In view
of s. 44(a) of the LIC Act none of the provisions of the Act
applied to the conpany and therefore the Tribunal could not
proceed on the application of the Corporation subsequent to
the conmpany being wound-up. (iii) The transfer of Rs.
82,000/- fromthe Life Fund to the General Department of the
conpany was for consideration and was necessary for the life
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i nsurance busi ness.

The fourth point sought to be urged was that the
provisions of s. 15(1)(f) of the LIC Act were ultra rites as
they contravened the provisions of Arts. 14 and 19 of the
Constitution. This contention was not raised before the
Tribunal during the argunents and was therefore considered
by it to have been abandoned. W did not therefore allow it
to be raised before us.

Sub-s. (1) of s. 446 of the Conpani es Act provides that
when a winding-up order has been nmade or the Oficia
Li qui dat or has been appoi nted as Provisional Liquidator. no
suit or other |egal proceeding shall be commenced or, if
pending at the date of the w nding-up order, shall be
proceeded with against the conmpany except by |leave of the
Court and subject to such terns as the
673
Court may inmpose. Sub-s. (2) provides. inter alia, that the
Court which is winding-up the conpany shall, notw thstandi ng
anything /containedin any law for the tinme being in force,
have jurisdiction to entertain or dispose of any suit or
proceeding  and any clai mnmade by or against the conpany.
Sub-s. (3) provides that any suit or proceeding by or
agai nst the conpany which is pending in any Court other than
that in which the wnding-up is proceeding nay, not-
wi t hstandi ng anything contained in any other law for the
time being in force, be transferred to-and disposed of by
that Court. The question is whether these provisions would
af fect the proceedings of the Tribunal

In this connection, reference may be made to s. 41 of
the LIC Act which provides that no civil Court shall have
jurisdiction to entertain or adjudicate upon any nmatter
which a Tribunal is enpowered to decide or determine under
that Act. It is not disputed that the Tribunal had
jurisdiction to entertain the application of the Corporation
and adjudicate on the matters raised thereby. The Tribuna
is given the exclusive jurisdictionover this matter.

It is in view of the exclusive jurisdiction which sub-s.
(2) of s. 446 of the Companies Act confers on the conpany
Court to entertain or dispose of any suit or proceeding by
or agai nst a conpany or any claimmade by or against it that
the restriction referred to in sub-s. (1) has been inposed
on the comrencenent of the proceedings or —proceeding wth
such proceedi ngs agai nst a 'conpany after a w nding-up order
has been nade. In view of s. 41 of the LIC Act the conpany
Court has no jurisdiction to entertain and adjudi cate  upon
any matter which the Tribunal is enmpowered to decide or
determine under that Act. It is not disputed that the
Tribunal has jurisdiction under the Act to entertain and
deci de matters raised in the petition filed by the
Corporation under s. 15 of the LIC Act. It nust fol low that
the consequential provision of sub-s. (1) of s. 446 of the
Conpanies Act will not operate on the proceedi ngs which be
pending before the Tribunal or which may be sought ‘to be
commenced before it.

Further, the provisions of the special Act i.e, the LIC
Act, will over-ride the provisions of the general Act viz.,
the Conpanies Act which is an Act relating to conpanies in
gener al

It is however contended for the appellants that in view
of s. 44(a) of the LIC Act, s. 41 will not apply to the
conpany whose busi ness was bei ng wound-up under orders of
Court and that therefore the provisions of s. 446 of the
Conpanies Act wll affect the proceedings before t he
Tribunal. The contention is not sound. The question of the
applicablity of the Act to a particular insurer is to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

considered in relation to facts existing when the Act cane

into force. In viewof s. 44 of the LIC Act it wll not
apply to
674

an insurer whose business is being wound-up under orders of
Court at the time when that Act canme into force in 1956 or
on the ’'appointed day’' i.e., Septenber 1, 1956. when the
assets and liabilities pertaining to the controlled business
of the conmpany stood transferred and vested in t he
Cor poration. The conmpany was not bei ng wound-up under orders
of the Court on July 1, 1956 when the Act cane into force or
on the appointed day mentioned earlier. The Act did apply
to the conpany. It  cannot cease to apply nerely
because subsequently the conpany was ordered to be wound-up

The word 'insurer’ is defined incl. (6) of s. 2 of the
LI C Act and neans an-insurer as defined in the Insurance Act
who carries on life insurance business in India and includes
the Governnent and a provident society as defined in s. 65
of the!lnsurance Act. On Novenber 9, 1959, when the conpany

was ordered to be wound up it was not an ’'insurer’ wthin
the neaning of the definition as the conpany did not carry
on life insurance business in India on that date. Its life

i nsurance busi ness had been taken over by the Corporation on
the appointed day and it ceased to carry on that business
thereafter. It follows therefore that the conmpany was not an
i nsurer on Novenber 9. 1959 and cannot take advantage of the
provisions of cl. (a) of s. 44 of the LIC Act.

W are therefore of opinion that the Tribunal had
jurisdiction to continue the proceedi ngs after Novenber 9,
1959 when the conpany was ordered to be wound-up . and that
the provisions of s. 446, Conpanies Act, or s. 44(a), LIC
Act, do not in any way affect its jurisdiction to  continue
t he proceedi ngs.

We now cone to the third point raised for t he
appel lants. W agree with the Tribunal that the anmpunts of
Rs. 1.10,000/-and Rs. 32,000/- were not lent to the Life
Department as such by the General ‘Departnent. No question of
| endi ng noney by one departnent of the conpany to the / other
can be ordinarily contenplated. The assets of the conpany
really constitute one entity, even though the conpany
mai ntains separate accounts wth respect to its various
i nsurance business. It carried on other types of insurance
busi ness al so. W have al ready shown how the provisions of
the Insurance Act require the conpany to keep a separate

account for the life insurance business ~and to have a
separate fund known as the Life Insurance Fund and to which
were to be creditedreceipts due in respect. of  the life

busi ness and the anobunt deposited by the insurer in respect
of life insurance business. Such a deposit is to be nmade in
view of s. 7(1) of the Insurance Act. This requires’ the
insurer to deposit and keep deposited with the Reserve Bank
of India for and on behalf of the Central Government | ‘either
in cash or in approved securities or partly in cash and
partly in approved securities the sums specified in the
various cl auses in-

675

regard to the different types of life insurance businesses.
Clause (a) requires a deposit of Rs. 2,00,000/- where the
busi ness done or to be done is life insurance only. d ause
(e) requires a deposit of Rs. 3,00,000 /- where the business
done or to be done is life insurance and any one of the
three el. asses nentioned in clauses (b) to (d). Cause (e)
further provides that out of the deposit of Rs. 3,00,000/-,
Rs, 2.00,000/'-shall be the deposit for ’'life insurance
busi ness. Section 7 lays down a statutory anount which the
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insurer has to deposit. It does not however restrict the
insurer to deposit a larger anmobunt in respect of life
i nsurance busi ness. Sectionplaces certain restrictions about
the use to be made of the deposits under s. 7. Section 8(2)
hewever deals wth any deposit and provides that where a
deposit is nmade in respect of life insurance business, the
deposit made in respect thereof shall not be available for
the discharge of any liability of the insurer other than
liabilities arising out of policies of life insurance issued
by the insurer. This means that when an insurer puts certain
nmoney in the funds pertaining to the life insurance business
and especially to a life insurance fund. such an anmount can
be used only for the discharge of liabilities of the insurer
arising out of life insurance policies issued by him

The anounts of Rs: 1,10,000/- and Rs. 32,000/- would
thus anount to deposits nmade by the conpany in respect of
life insurance businessin order to augnent the life fund.
This can . be done either to bring the funds to an anpunt
exceeding the expected net liabilities on the policies or
nerely to augnent that fund. It nmakes no difference to the
conpany how it distributed its funds so long as its
statutory liabilities were satisfied.

The very conduct of the conpany with respect to these
amounts belies the alleged nature of the transfers of these
amounts to the Life Depart ment . The sum  of Rs.
60, 000/ -out of Rs. /1.10,000/- was witten off in 1949. A
loan of such an anobunt is not wusually witten off. No
special reason is assigned for wit

ing off the |oan. The resolution about the transfer of
Rs. 32,000, itself speaks of the possibility of the anpunt
being witten off. A lender does not think in this way at
the time he advances a loan. It is clear that the amount was
really being transferred to the Life Fund through the Life
Depart ment Revenue Account as ot herw se the Life Fund on the
actuarial valuation would have stood at a figure much
bel ow the anmount of t he net liabilities on the
policies as calculated in FormH Schedule Four to the
I nsurance Act, which is a Formgiving sunmary and val uation
of the policies of the conpany as at the date of the
valuation. Form|l is for the valuation bal ance-sheet of the
conpany at the corresponding date and requires in-one col um
the net liability under business as shown in the summary and
val uation of policies and in the other columm the bal ance of
life insurance fund as shown
676
in the balance sheet, and also provides for noting the
eventual position about the Life Fund being in surplus or in
deficiency as conpared to the net liability. Wen the anount
was not lent as a loan, no question of its repaynment as such
coul d have arisen in 1956. of course, whenever the Life Fund
showed an actuarial valuation surplus that surplus-or part
of it could be transferred to the General Departnent
according to the desire of the managenent.

The anount of Rs. 82,000/- was not transferred as a
result of the actuarial valuation as contenplated by the
various resolutions which authorised the transfer of the
amount fromthe General Departnent to the Life Department
Revenue Account. It was definitely provided in t hose
resol utions that no repaynent of the anbunt would be made
except out of valuation surpluses of the Life Departmnent.

The expression ’'valuation surplus’ has a technica
neani ng under the Act.

Section 13(1) of the Insurance Act provides that every
insurer carrying On |life insurance business shall. in
respect of the life insurance business transacted in India.
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cause once at least in every three years an investigation to
be made by an actuary into the financial condition of the
life insurance business carried on by him including the
valuation of his liabilities in respect thereto. An abstract
of the report of the actuary is to be made in accordance
with the regulations contained in Part I of the Fourth
Schedule and in conformty with the requirenents of Part |1
of that Schedule. Section 13(2) provides that the provisions
of sub-s. (1) regarding the naking of an abstract shal
apply whenever at any other tine an investigation into the
financial condition of the insurer is made with a view to
the distribution of profits or an investigation is made of
which the results are nade public. The abstract is to be
certified on behalf of the insurer to the effect that ful
and effective particulars of every policy under which there
is a liability either actual or contingent have been
furnished to the actuary for the purpose of investigation

Section 15 “requires the subm ssion of the aforesaid
abstract to the Controller within the specified period. Part
Il of the Fourth Schedule requires that every extract
prepared in accordance with the requirenents of that part of
the Schedule wll have the statement of a consolidated
revenue account in Form G a summary and valuation in
Form H a val uation bal ance sheet in Form| and a statenent
in Form DDD as set forth in Part H of/he Third Schedule
annexed to it. The valuation balance sheet in Form |
requires the noting of a surplus, if any, of the balance of
the life insurance fund as conpared to the net liability in
the business as shown in the ~summary and  valuation of
policies. It is the surplus no, led in this
677
Form 1 which is really the valuation surplus. It was out of
such surplus that the conpany resolved that the advances of
Rs. 1,10,000/and Rs. 32,000/- could be paid to the | Genera
Department by the Life Department.” No such actuaria
val uation was made by the actuary prior to the transfer of
Rs. 82,000/- to the General Fund by the resolution dated
January 6, 1956.

Reliance in this connection is placed on behalf of the
appel l ants on the letter of the actuary dated July 25, 1955.
The actuary states:

"On the above basis, the valuation shows
a policy liability of Rs. 20,20,421. The
Life I nsurance Fund is Rs. 21,32,455. Thus
there is a surplus of Rs. 1.12.033. The
surplus includes Rs. 53,300 being the anopunt
of appreciation on investnents taken into
account by you in the past two years.
Thus the net working surplus is Rs. 58, 733/-.
The cost of Bonus at the rate of Rs.
10/ - per thousand is appr oxi natel y Rs.
48, 000/ - .
Thus the surplus is sufficient to enable
a bonus declaration at the above rate even
after excluding the appreciation anount  or
setting it apart as an additional reserve for
future use.
Concl usion: The result is satisfactory.
Continuing the same method of working as you
have followed. the statutory valuation as on
31-12-55 will surely enable you to declare a
hi gher bonus. "
Firstly, it does net appear that the actuary had really
conducted an investigation and submtted the valuation
report as required by s. 13, of the Insurance Act. There is
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nothing on the record to show that any abstract in Form 1,
Fourth Schedule, was prepared and subnitted to t he
Controller. Further. the letter shows that the net working
surplus was only Rs. 58,733/- as the ostensible surplus of
Rs. 1,12,033/- included Rs. 53,300/- by which certain
i nvestments of the conpany had appreciated in that period.
When the net working surplus was nuch | ess than Rs. 82, 000/ -
which were transferred fromthe Life Departnent to the
General Departnent, the transfer of Rs. 82,000/- cannot be
said to have been in accordance with the terms on which the
alleged loan was nade to the Life Department from the
General Departnent. \Wen the Life Departnment had not Rs.
82,000/- wth itself, ‘there could not have been any
necessity to pay that ampunt to the General Department. In
fact, the alleged |oan could be paid only when there would
have been a valuation surplus in the accounts of the Ifie
Departnment but thi's does not nmean that the Life Departnent
was bound to pay back the ampunt the nonent it had any
val uati on surpl us.
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Its liability to pay the alleged |oan could arise only when
there was a valuation surplus. |Its paying the anount

actually woul d depend upon the circunstances prevailing at
the tine.

In the circunstances, we cannot resist the conclusion
that the Directors passed a resolution for the transfer of
this anount January 6, 1956 in anticipation of sone |aw
depriving the conpany of its life insurance business. It may
be that it was a close secret that an Ordi nance would be
i ssued on January 19. But all the sane, possibly. persons in
the insurance world could have had an inkling of the trend
of events.

The content of the resolution passed on January 6,
indicates that the directors had no clear idea at the tine
as to how much the Life Departnent, according to them . owed
to the General Department. The resolution speaks not @ only
of the transfer of Rs. 82,000/- to the General Departnent
but also refers to the balance of Rs. 60,000/- due to the
General Departnent by the Life Departnent Revenue Account.
The anmpunt had been witten off

in 1950 and could not have thereafter been considered to
be a |oan advanced to the Life Departnment —Revenue Account
from the General Departnent. It seens that the resolution
was passed in sone hurry and the Directors could not
definitely decide as to how any further amunt” upto Rs.
60, 000/ - coul d be taken back to the General Departrment from
the Life Department Revenue Account. Any way, such a
resolution of the Directors indicates that any entries with
respect to the alleged | oans were nade for the purpose of
accounting and the necessities of the business. Mney in the
Life Fund had to be augnmented in 1948 and 1952 in-order to
make the Life Fund exceed the net liabilities of the conpany
on account of the life insurance policies.

We are therefore of opinion that the Tribunal took a
correct view about the nature of the transfer of Rs.
1,10,000/- in 1948 and Rs. 32,000/- in 1952 to the Life
Insurance Fund and rightly held that the transfer of Rs.
82,000/- to the General Department by’ resolution dated
January 6, 1956, was not in accordance with the provisions
of the Insurance Act and that consequently that anount
continued to formpart of the assets of the life insurance
busi ness of the conpany upto Septenber 1, 1956 and that as
such vested in the Corporation which could recover it from
the conmpany and the directors responsible for the transfer
of the amount to the General Departnent.
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The appeals therefore fail and are dism ssed with costs,
one hearing fee.
Appeal s di sni ssed.
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