http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 25
PETI TI ONER
WORKIVEN OF | NDI AN STANDARDS | NSTI TUTI ON
Vs.
RESPONDENT:

MANAGEMENT OF | NDI AN STANDARDS | NSTI TUTI ON
DATE OF JUDGVENTO6/ 10/ 1975

BENCH

BHAGMATI, P.N
BENCH

BHAGWATI, P.N
ALAG R SWAM , A
GCSwWAM , P K

Cl TATI O\
1976 AIR 145 1976 SCR (2) 138
1975 SCC_ (2) 847

Cl TATOR | NFO

R 1978 SC 548  (158,159)
R 1984 SC1462 (5)
ACT:

I ndustrial Disputes Act, 1947-Sections 2(k), 2(9g), 2(j)
and 2(s)- "lIndustrial Dispute"-Concept of "Industry"-Meaning
of -Tests to be satisfied for creating an "activity" as an
"I ndustry” wthin the meaning of Section 2(j).

Wrds and Phrases- Term "undertaking" wused in the
definition in Section 2(g) of the Industrial Disputes Act
1947- Meani ng and scope of

I ndi an St andards Institution is an undert aki ng
anal ogous to trade or business-and i's an "lIndustry” within
the meaning of Section 2(j).

HEADNOTE

The workmen of the Indian Standards Institution, “a
regi stered society, wunder the Societies Registration -Act,
1860 nade certain demands which were not accepted by the
managenent and the dispute arising therefrom was taken in
conciliation. Unable to settle it, the Conciliation Oficer
made a "Failure report" to the Lt. CGovernor, who referred
the dispute for adjudication to the Industrial® Tribuna
u/ss. 10(1) (d) and 12(5) of the Act. Opposing the claimof
the worknmen on nerits, the nanagenent raised before the
Tribunal, a prelimnary objection that the Institution was
not an "lIndustry" within the nmeaning of Section 2(j) of the
Act and, therefore, the dispute between the managenent and
its workmen was not an "lIndustrial dispute" as definedin s.
2 (k) and the Lt. Governor had no jurisdiction to refer it
for adjudication under the provisions of the Act.

The Tribunal applying the five tests laid down by the
Supreme Court in "Gynkhana Cub’s case" and "The Cricket
Club’'s case" found that though capital was enployed in the
Institution, it was not run with a profit nmotive and so the
fifth test was not satisfied. So viewi ng, the Tribunal held
that (a) the Institution was not an "industry", (b) that the
reference was outside the power of the Lt. Governor and (e)
that its jurisdiction to entertain the reference and
adj udi cate upon it was ousted.

Allowi ng the appeal by special |eave against the order
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of the Industrial Tribunal

(Alagiriswam, J. dissenting), the Court
N

HELD: (Per Bhagwati and P. K Coswanm, JJ.)

(i) The definition of an "industrial dispute" in s.
2(k) does not in so many words refer to "industry". But on
the grammar of the expression itself an "industrial dispute"
nmust necessarily be a dispute in an industry and noreover
the expressions “enpl oyer" and "workman" wused in the
definition of "industrial dispute" carry the requirenment of
i ndustry in that definition by wvirtue of their own
definitions in sections 2(g) and 2(s). [143A-B]

(ii) Accordi ng to t he di ctionary nmeani ng an
"undert aki ng" means "anything undertaken; any business or
work or project which one engages in or attenpts: an
enterprise". It is a termof very w de connotation. But an
"undertaking" to be within the definitionins. 2(j) of the
Act nmust be read subject to a llimtation viz., that it nust
be analogous to trade or business. In order that an
undert aki'ng should be anal ogous to trade or business, profit
notive and capital investment are not essential requisites.
There can be such an under -taking without the presence of
both or either of these attributes or features. No rigid and
doctrinaire approach can be adopted in considering the
guestion
139
as to what are the attribute or features -which make an
undert aki ng anal ogous to trade or business. Such an approach
woul d fail to measure up to the needs of the growing welfare
State which is constantly engaged in undertaking new and
varied activities as part of its social welfare policy. The
concept of industry which is intended to be a conveni ent and
effective tool in the hands of industrial adjudication for
bringi ng about industrial peace and harnony. would |ose its
capacity for adjustment and change. 1t would be petrified
and robbed of its dynam c content. [145-B, D, 146A, C, D

(iii) An activity can be regarded as an "industry"
within the neaning of s. 2(j) only if there is relationship
of enployer and enployees and the fornmer is -engaged in
"busi ness, trade undertaking, manufacture or calling of
enpl oyers" and the latter "in any calling, service
enpl oynent , handi cr af t or i ndustri al occupati on or
avocation", Though "undertaking" is a word of |arge i nport
and it nmeans anyt hi ng undertaken or any project - or
enterprise, in the Context in which it occurs, it must be
read as neaning an undertaking analogous to trade or
business. In order that an activity nay be regarded as an

undert aki ng anal ogous to trade or business, it nust be
"organised or arranged in a manner in which trade or
busi ness is generally organised or arranged". It nust not be

casual nor must it be for oneself nor for pleasure. And it
must rest on co operation with a view to production, sale or
di stribution of material goods or material services. It is
entirely irrel evant whether or not there is profit notive or
i nvestnment of «capital in such activity. Even w thout these
two features, an activity can be an undertaki ng anal ogous to
trade or business. It is also immterial "that its objects
are charitable or it does not nwake profits or even where
profits are nade, they are not distributed anongst its

menbers", or that its activity is subsidised by the
Government. Again it is not necessary that "the enployer
nust always be a private individual. The Act, in terns,
contenpl ates cases of industrial di sputes, where the

CGovernment or a local authority or a public utility service
may be the enployer. It also makes no difference that the
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material services rendered by the undertaking are in public
interest. The concept of public interest in a nodern welfare
State, where new social values are fast emerging and old
dying out, is indeed so wide and so broad and conprehensive-
in its spectrum and range that many activities which
admttedly fall wthin the category of "industry" are
clearly designed to subserve public interest. In fact,
whenever any industry is carried on by the Government, it
woul d be in public interest, for the Government can act only
in public interest. Whether an activity is carried on in
public interest or not can, therefore, never be a criterion
for determining its character as an industry. [149D H, 150A-
Bl

State of Bonbay v. ~ Hospital Mazdoor Sabha, [1960] 2
S.C. R 866; Mnagenment of Safdarjung Hospital v. K S. Seth
[1971] 1 S.C R 177, foll owed.

Federated Munici pal~ and Shire Council Enployees of
Australia v. Melbourne Corporation 26 C.L.R 508. Secretary,
Madr as Gymkhana Club Enpl oyees Union v. The Managenent of
the Madras Gynkhana Club [1968] 1 S.C. R 742; National Union
of Commercial Enployees v. M R Meher [1962] Supp. 3 S.CR
157; University of Delhi & Anr. v. Ramath, [1964] 2 S.C. R
703; Cricket Club of I'ndia Ltd. v. The Bonbay Labour Union &
Anr. [1969] 1 S.C R 600,

di scussed.

HELD (Per Al agiriswam, J. contra):

Even when a trade, business, undertaking, nmanufacture
or calling of enployers results in ~production of materia
goods or rendering of material services, such an undertaking
engaged in trade. business, manufacture ~or calling of
enpl oyers will not be an "industry, if it -is run on
charitable principles or is run by Governnent or local body
as part of its duty. In other words, whenever an undertaking
is engaged in activity which is not done wth a viewto
exploit it in a trading or conmmrercial sense, but for public
interest and wthout any profit nmotive or in the form of
social service or in the form (of activity intended to

benefit the general public, it will not be an industry.
[161 G H 162A]
140

HELD FURTHER (Per Bhagwati and Goswam , JJ )

(iv) The activities of the Indian Standards Institution
fall within the category of undertaking anal ogous to trade
or business and constitute an "industry" within the neaning
of s. 2(j) of the Industrial Disputes Act, 1947. [157-F]

Ahrmadabad Textile Industry Research Association v. The
State of Bonbay and others, [1961] 2 S.C. R 480. Managenent
of Safdarjung Hospital v. K S. Sethi, [1971] 1 S.C R 177,
Managenent of F.I.C.CI. v. Its Wrknmen, [1972] S.C R/ 353,
fol | owed.

Per contra (Al agiriswam, J )

The Institution has no capital, it does not distribute
profits and even when it is wound up, the assets would not
go to any private individual. It is not run with a profit
notive. It 1is thus not an enterprise anal ogous to business
or trade. In fact, its activity is only a manifestation of
Covernment activity. Instead of itself performng these

duties, which the Government itself has to do in the service
of the general public. What the Institution does is to
render nmaterial services. The material service which the
Institution renders is really a subsidised service and it

is rendered in public interest. It is an institution
interested and engaged in service to the public. Its
activities do not go to swell the coffers of any body.

Applying the tests evolved and applied in the. Gynkhana
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Club’s case and the Safdarjung’s case, it is obvious that
the institution is not engaged in any industry. The
activities of the Indian Standards |Institution are not
intended to benefit any class of businessnen or to enable
themto increase their incone. It is a public service
institution and, therefore, is not an industry. [162DF
163- Al

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal No. 1297 of
1970.

Appeal by special |eave fromthe Award dated the 10th
Oct ober 1969 of the Additional Industrial Tribunal, Delhi in
|.D. No.174 of 1968.

M K Ramamurthi, K. R Nagaraja, S. K Mhta, A K
Jain and C. K. Srivastava, for the Appellant.

A. K/, Sen, M-~ C Bhandare. Dr. Anand Prakash, P. P
Rao, P. . 'H.Parekh and M's. Sunanda Bhandare, for Respondent
No. 1.

The Judgrment of P.~ N Bhagwati and P. K Goswani, JJ.
was delivered by Bhagwati, J. A Alagiriswam, J. gave a
di ssenting opi ni on.

BHAGMTI J. Here, in this case, once again arises the
guestion as to what /is an 'industry’ wthin the meaning of
the Industrial D sputes Act 1947. ~ This question has
continually baffled and perpl exed the Courts in our country.
There have been various judicial ventures in this rather
volatile area of the law. The ~“Act gives a definition of
"industry’ in section 2(j) but this definitionis not very
vocal and it has defined analysis, sothat judicial effort
has been wultimately reduced nerely to evolving tests by
reference to characteristics regarded as essential for
constituting an activity as an 'industry’ . The deci ded cases
show that these tests have not been uniform they have been
gui ded nore by an enpirical ( rather than a /strictly
anal ytical approach. Sonetinmes. these tests have been
l'iberally conceived, sonet i nes narrowy. The | at est
exposition is to be found in the judgnent of a Bench of six
Judges of this Court

141
in Safdarjung Hospital v. K S. Sethi.(1) But while applying
the tests indicated in this decision, it is necessary to

renmenber that the Industrial Disputes Act, 1947 is a
legislation intended to bring about peace and  harnony
bet ween managenment and |labour in an ’industry” so that
production does not suffer and at the same tinme, |abour is
not exploited and discontented and, therefore,  the tests
nmust be so applied as to give the widest possible

connotation to the term ’'industry’. \Wenever a -question
ari ses whether a particular concernis an 'industry', the
approach nust be broad and liberal and not rigid or

doctrinaire. W cannot forget that it is a social welfare
legislation we are interpreting and we nust place such an
interpretation as would advance the subject and purpose of
the legislation and give full neaning and effect to it in
the achievenent of its avowed social objective. Wth these
prefatory observations, we proceed to state the facts giving
rise to the appeal

The Indian Standards Institution (hereinafter referred
to as ’'the Institution’) is a Society registered under the
Societies Registration Act, 1860. The workmen of the
Institution represented by the Indian Standards Institution
Enpl oyees’ Union (hereinafter referred to as ’'the Union’)
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nmade certain demands which were not accepted by the
managenent and a dispute accordingly arose between the
managenent and the worknmen. The dispute was taken in
conciliation but the Conciliation officer was unable to
bring about settlement and he made, what is comonly known
as "failure report” to the Lt. CGovernor of Delhi. The Lt.
Governor thereupon by an order dated 28-9-1968, referred the
di spute for adjudication to the Industrial Tribunal under
sections 10(1) (d) and 12(5) of the Act. The order of the
Lt. Governor set out the demands which were to form the
subj ect-matter of adjudication by the Industrial Tribunal
The Union representing the workmen filed a statenment of
claimin support of these demands. The managenent opposed
the demands on nmerits but . in addition to the defence on
nerits, they raised a prelimnary objection which, if well
founded, would strike at the very root of the jurisdiction
of the Industrial Tribunal to entertain the reference. The
prelimmnary objection was that the institution was not a
i ndustry within the nmeaning of s. 2(j) of the Act and,
therefore, the di spute between the nmanagenent of the
Institution and its worknmen was not -an 'industrial dispute’
as defined in sec. 2(k) and the Lt. Governor had no
jurisdiction to refer it for adjudication under the
provisions of the Act. Issue No. 1 arising out of this
prelimnary objection was in the following ternms: "Is Indian
Standards Institute /an industry or not"™, and this issue was
directed to be tried as a prelimnary issue.

The Industrial Tribunal proceeded to exanine the |ega
position for the purpose of determning when a particular
activity can be regarded as an-industry within the nmeaning
of s. 2(j) of the Act. It observed that there were five
tests laid down by the decisions of this Court in Madras
Gynkhana C ub Enpl oyees Uni on v. _The Managenent . of the
Madras Gynkhana Cub(2) and Cricket Club of India Ltd. v.
The
(1) [1971] 1 s. C R 177. (2) [1968] 1. S. C. R 742.
142
Bonbay Labour Union & Anr.(1) which were required to be
satisfied before an activity could be held to ‘'be an
"industry" and they were as follows:

"1. When the operation undertaken rests upon
cooperati on between enployers and enployees
with a view to production and distribution of
mat eri al goods or naterial services;

2. It nust bear the definite character of trade
or business or manufacture or calling or nust
be capable of being descr.i bed as an
Undert aki ng anal ogous to business or trade
resulting in material goods or nmteria
servi ces;

3. The activity to be consi der ed as an
"industry’ must not be casual but nust be
distinctly systematic;

4. The work for which |abour of worknen is
requi red, nust be productive and worknmen nust
be follow ng an enpl oynent calling, or
i ndustrial avocation; and

5. When private individuals are the enployers,
the industry is run wth capital and with a
view to profits. (These two circunstances nay
not exi st when Government or Local Authority
enters upon business, trade, manufacture or
an undertaki ng anal ogous to trade)."

On an application of these tests, the Industrial Tribuna
found that the Institution satisfied the first four tests
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and this indeed was not disputed, but so far as the fifth
test was concerned, it was not satisfied since capital was
undoubtedly enployed in the institution but the institution
was not run with a view to profit. The profit notive was
ruled out by the objectives of the Institution and as the
profit notive was |acking, the Institution could not be held
to be an 'industry’. The Industrial Tribunal accordingly, by
an order dated 10th Cctober, 1969, held that the reference
of the dispute between the managenent of the Institution and
its worknmen was outside the power of the Lt. CGovernor and
the Industrial Tribunal had no jurisdiction to entertain the
reference or to adjudicate wupon it. The workmen were
obvi ously aggrieved by this older nmade by the Industria
Tri bunal since it closed t he doors of i ndustria
adj udi cation and left the workmen without any renedy to
redress their grievances and hence they preferred the
present appeal against the order of the Industrial Tribuna
wi th special | eave obtained fromthis Court.

The I'ndustrial = Disputes Act, 1947, as its long title
and preanble show, has been enacted to nmmke provision for
i nvestigation-and settlement of  industrial disputes. It is

only an ’industrial dispute’ ~ which can be referred for
adj udi cation under ss. 10(1) (d) and 12(5) of the Act. That
is a ’'industrial dispute’ is to be found in s 2(k) which

defines an industrial  dispute to nean "any dispute or
di fference between enployers and enployers, or between
enpl oyers and workmen or between worknen and wor krmen, which
is connected with the enployment or non-enploynent or the
terns of enployment or with the conditions

(1) [1969] 1 Ss. C R 600.

143
O labour, of any person."” This definition, of course, does
not in so many terns, refer to 'industry’. But, on the

grammar of the expression itself an industrial dispute nust
necessarily be a dispute in-an industry and noreover the
expressions 'enployer’ and 'workman’ used in the definition
of "industrial dispute’ carry the requirenent of ’'industry’
in that definition by virtue of their own definitions in ss.
2(g) and 2(s). It is therefore, necessary to exam ne what is
the concept of an ’industry’ w thin the neaning of the Act.
Now, the word 'industry’ is defined in s. 2(j) and that
section reads:
"*industry’ neans any business, trade, undertaking,
manufacture or calling of enployers, and includes any
calling, service, enploynent, handicraft, or industria
occupation or avocation of workmnen;"
This definitionis in tw parts. The first part says that it
means any business, trade, undertaking, manufacture or
calling of enployers and then it goes on to say in the
second part that it includes ally calling, service
enpl oyment handi craft, or industrial occupation or “avocation
of workmen. This Court had occasion to consider this
definition in r the case of State of Bonmbay v. The Hospita
Mazdoor Sabha(1) where this Court sought to expand the

concept, of "industry’ by a process of judicia
interpretation to neet the changing requirenments of nodern
currents of socio-economc thought. It was pointed out by

this Court that "section 2(j) does not define ’industry’ in
the usual nmanner by prescribing what it means: the first
clause of the definition gives the statutory neaning of
"industry’ and the second <clause deliberately refers to
several other itens of industry and brings them in the
definition in an inclusive way." But this interpretation of
the definition was disapproved by a |larger bench of this
Court in Managenent of Safdarjung Hospital v. K S. Seth
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(supra). We shall immediately proceed to examne that
decision, as that is the decision which presently holds the
field and nust ultimately govern the deternination of the
present case. But before we do so, we nust refer to another
decision of this Court which came a little before Safdarjung
Hospital case (supra). That is the decision in Secretary,
Madras Gynkhana Club Enployee. Union v. Managenent of the
Gynkhana (supra). Wiile dealing with the definition of
"industry’ in this case, it was pointed out by this Court
that "denotation of the term’industry’ 1is to be found in
the first part relating to enployers and the ful
connotation of the term is intended to include the second
part relating to workmen" and it was concluded: "If the
activity can be described as an industry with reference to
the occupation of the enployers, the anbit of the industry,
under the force of the second part, takes in the different
ki nds of activity of the enployees mentioned in the second
part. But  the second  part standing alone cannot define
"industry’. . . By the inclusive part of the definition the
| abour force enployed in an industry is nmade an integra
part of the industry for purpose of industrial disputes
al t hough industry is
(1) [1960] 2 S. C R _866.
144
ordinarily sonmething which enployers create or undertake."
We nay point out that the concept underlying the observation
that "industry is  ordinarily sonmething which enployers
create or undertake" is gradually yielding place to the
nodern concept which regards industry as a joint venture
undertaken by enployers and worknmen-an enterprise which
bel ongs equally to both. But we need not dwell on this any
longer, as it is not of immediate concern to us in this
case. It is sufficient to point out that the interpretation
of the definition of ’'industry given in Madras Gynkhana
case (supra) struck a slightly different note fromwhat it
was understood to nean in the State of Bonbay v. Hospita
Mazdoor Sabha case (supra). But again in Safdarjung Hospita
case (supra) this Court found it necessary to qualify what
it had said in the Madras Gynkhana case (supra) in regard to
the nmeaning of ‘’industry’ and after referring to the
definition of industry in s. 4 of the Combn wealth
Conciliation and Arbitration Act, 1909-1970 this Court
observed
" Al t hough t he t wo definitions are worded
differently the purport of both is the sane. It is not
necessary to view our definitionin tw parts. The
definition read as a whole denotes a collective
enterprise in whi ch enpl oyers and enpl oyees. are
associated. It does not exist either by enployers al one

or by enployees alone. It exists only when there is a
rel ati onship between enpl oyers and enpl oyees, the
forner engaged in business, trade, undert aki ng,

manuf acture or calling of enmployers and the latter
engaged in any calling service, enmployment, handicraft
or industrial occupation or avocation. There nust,
therefore, be an enterprise in which the enployers
follow their avocations as detailed in the definition
and enploy workmen. The definition no doubt seeks to
define ’'industry’ with reference to enpl oyers’
occupation but include the enployees, for wthout the
two there can be no industry. An industry is only to be
found when there are enployers and enployees, the
former relying upon the services of the latter to
fulfil their own occupations.

This Court then proceeded to add that "every case of
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enpl oyment is not necessarily productive of an industry.
Donestic enpl oynment. adnm nistrative services of public
officials, service in aid of occupations of professiona

men, also disclose relationship of enployers and enpl oyees
but they cannot be regarded as in the course of industry". A
wor kman can be regarded as one enployed in an industry only
"if he is following one of the vocations nentioned in
conjunction with his enployers engaged in the vocations

nmentioned in relation to the enployers". Thus, a basic
requi renent of ’'industry’ is that the enployers nust be
"carrying on any business, trade, undertaking, nmanufacture
or calling of enployers. |If they are not, there is no

i ndustry as such." Now, what these expressions nean has been
di scussed in a large nunber of cases decided by this Court.
These cases have all _been reviewed in the Madras Gynkhana
case. W are, however, not directly concerned with any of
these expressions ~except 'undertaking , for the case of the
wor kmen'is not that the nmanagenment of the Institution is
145
carrying 'on~ any business, trade, nmanufacture or calling but
It rests on-a very Ilimted ground, nanely, that the
managenent of the Institutionis carrying on an undertaking.
It, therefore, becones necessary to inquire what 1is the
nmeani ng and scope of the term’'undertaking’ as used in the
definition ins. 2(j).

Now, according to its dictionary nmeaning as given by

Webster, "undertaki ng" nmeans "anything undertaken; any
busi ness, work or  B. project which one engages in or
attenpts. an enterprise". It is a term of very wde

denotation. But all decisions of this Court are agreed that
an under-taking to be withinthe definition in-s. 2(j) nust
be read subject to a limtation, nanely, that it nust be
anal ogous to trade or business. That was the view expressed
in the Hospital Mazdoor Sabha case (supra)-vide page 879 of
the Report-and the same view was reiterated in the
Saf darjung Hospital case (supra)-vide page 187 of the
Report. But the question is: when/can an undertaking be said
to be anal ogous to trade or - business: what are the
attributes or characteristics which it nust -possess in
conmon with trade or business in order to be regarded as
anal ogous to trade or business ? That is a question which is
not very easy to decide, but there are decisions of this
Court which afford guidance in dealing with this question
This Court pointed out in the Hospital Mazdoor Sabha
case (supra) that in order that an undertaking should be
anal ogous to trade or business, it is not necessary that it
shoul d possess the two essential features associated with
the conventional notion of trade or business nanely, profit
notive and i nvestrment of capital. Gajendragadkar, J., (as he
then was), speaking on behalf of the Court observed: "It is
not disputed that under s. 2(j) an activity can and nust be
regar ded as an industry even though in carrying it out
profit notive may be absent. It is also conmon ground that
the absence of investment of any capital would not make a
material difference to the applicability of s. 2(j). Thus,
two of the inportant attributes conventionally associated
with trade or business are not necessarily predicated in
interpreting s. 2(j)". This view was neither overrul ed nor
departed from in the Safdarjung Hospital case (supra). On
the contrary, the decision 1 in Safdarjung Hospital case
reaffirmed this view and gave it the seal of approval of a
bench of six judges of this Court. This Court speaking
through Hi dayatullah, C J., pointed out in that case. "It is
not necessary that there nust be a profit notive, but the
enterprise must be analogous to trade or business in a
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commercial sense It is an erroneous assunption that an
econom c activity nmust be related to capital and profit
maki ng al one. An econonmic activity can exist with out the

presence of both". The | earned Chief Justice, after
referring to the observations of Isaacs and Rich, JJ. in
Feder at ed Muni ci pal and Shire Council Enpl oyees of

Australia v. Melbourne Corporation(l) stated that these
observations "indicate that in those activities in which
Government takes to industrial ventures, the notion of
profit making and the absence of capital in the true sense
of the word are irrelevant". It is, therefore, clear that,
according to the decisions of this Court and on this point
the decision in Safdarjung Hospital case (supra) does

(1) 26 C L.R 508.

146

not nake any departure fromthat in the Hospital Mazdoor
Sabha case (supra)-profit notive and capital investnent are
not essential requisites for 'an undertaking wthin the
nmeani ng of the definition ins. 2(j). There can be such an
undert aki'ng wi thout the presence of both or either of those
attributes or features.

What then are the attributes or features which nake an
under taki ng anal ogous to trade or business so as to
attract the applicability of s.2(j). It is difficult to
enunerate these possible attributes or features definitely
or exhaustively. |Indeed, it would not be prudent to do so.
So infinitely varied and many-sidedis human activity and
with the incredible growh and progress in all branches of
know edge and ever widening areas of experience at al
levels, it is becoming so diversified and expanding in so
many directions hitherto unthought of, that no rigid and
doctrinaire approach can be adopted in considering this
guestion. Such an approach would fail to nmeasure up to the
needs of the growing welfare state which is constantly
engaged in undertaking new and varied activities as part of
its social welfare policy. The concept of industry, which is
intended to be a convenient and effective tool in the hands
of industrial adjudication for ‘bringing about Jindustria
peace and harnony, would 1lose its capacity for adjustnent
and change. It would be petrified and robbed of its dynamc
content. The Court should, therefore, as far as possible
avoid formulating or adopting generalisations and hesitate
to cast the concept of industry in a narrowrigid nould
which would not pernit of expansion as and when necessity
arises. Only sonme working principles may ~be evol ved whi ch
woul d furnish gui dance in det er mi ni ng - what are the
attributes or characteristics which woul d ordinarily
indicate that an wundertaking is analogous to trade or
busi ness.

VWhat can fairly be regarded as a sufficiently elastic
or flexible working principle for this purpose “has been
di scussed in a nunber of decisions of this Court, of which
we may refer only to three, nanely, the Hospital Mazdoor
Sabha case (supra), The Madras Gynkhana case (supra) and the
Saf darjung Hospital case (supra). Though the |Ianguage used
in these decisions to state the working principle is not
uniformand there are minor variations in the fornulation
according as one aspect is nore enphasised than the other
the working principle laid down is basically the sane.
Gaj endr agadkar, J., (as he then was) speaking on behal f of
the Court in the Hospital Mazdoor Sabha case (supra) stated
the working principle in these terns:

"L as a working principle it nmay be stated

t hat an activity systematically or habi tual | 'y

undertaken for the production or distribution of goods
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or for the rendering of material services to the
conmunity at large or a part of such community with the
hel p of enployees is an undertaking. Such an activity
general ly invol ves the co-operation of the enpl oyer and
the enployees; and its object is the satisfaction of
material human needs. It nust be organi sed or arranged
ina manner in which trade or business is generally
organi sed or arranged. It nust not be casual nor nust
it be for oneself nor for pleasure. Thus the manner in
whi ch the activity in
147
guestion is organised or arranged, the condition of the
co operation bet ween enpl oyer and the enpl oyee
necessary for its success and its object to render
material service to the comunity can be regarded as
sone of the features which are di stinctive of
activities towhich's. 2(j) applies.™
It was the sanme working principle which was pithly expressed
by this Court through H dayatullah, J., (as he then was) in
the Madras ~Gynkhana case (supra) where it was stated: "
before the work engaged in can be described as an industry,
it must bear the definite character of ’trade’ or ’business’
or 'manufacture’ or ’'calling or nust be capable of being
described as an undertaking resulting in material goods or
material services"., This last proposition taken from the
judgrment in the Madras Gynkhana case (supra) was in so many
terns accepted as valid in the Safdarjung Hospital case
(supra): vide page 189 of the Report. This Court speaking
t hrough Hi dayatul lah, = C.J., pointed out in the Safdarjung
Hospital case (supra) at pages 186 and 187 of the Report:
"But in the collocation of the terns and their
definitions these terms have a definite econonic
content of a particular type and on the authorities of
this Court have been wuniformly accepted as excluding
prof essions and are only concerned with the production-
di stribution and consunpti on of weal th and the
production and availability of material services.
i ndustry has thus been accepted to nean only trade and
busi ness, manufacture, or undertaking analogous to
trade or business for the production of material goods
or wealth and material services."
What is neant by ’'nmaterial’ services in this context was
expl ai ned by the | earned Chief Justice in these words.
“"Material services are not services which depend
wholly or largely upon the contribution of professiona
know edge, skill or dexterity for the production of a
result. Such services being given individually and by
i ndividuals are services no doubt but not nmateria
services. Even an establishment where manly /such
operate cannot be said to convert their professiona
services into material services Material —services
i nvolve an activity carried on through cooperation
bet ween enpl oyers and enpl oyees to provide t he
conmunity with the use of sonething such as electric
power, water, transportation nmail delivery, telephones
and the like. In providing these services there may be
enpl oyment of trained nmen and even professional nen,
but the enphasis is not on what these nen do but upon
the productivity of a service organised as an industry
and conmmercially val uabl e. Thus the services of
prof essional nmen i nvolving benefit to individuals
according to their needs, such as doctors, teachers,
| awyers, solicitors etc. are easily distinguishable
froman activity such as transport service. The latter
is of a comrercial character in which sonething is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 25

brought into existence quite apart from
148
the benefit to particular individuals. It 1is the
production of this something which is described as the
producti on of material services."
The [ earned Chief Justice then proceeded to explain why
professions nust be held to be outside the anbit of
i ndustry. This is what he said:

"A profession ordinarily is an occupati on
requiring intellectual skill, often coupled with manual
skill. Thus a teacher uses purely intellectual skil
while a painter uses both. In any event, they are not
engaged in an occupation ill. which enployers and

enpl oyees co-operate in the production or sale of
comodi ties or arrangenent for their production or sale
or distribution and their services cannot be described
as material services."
It was ~for this reason, observed the |earned Chief Justice
that the 'establishment of a solicitor was held not to be an
i ndustry ' "because there the services rendered by the
enpl oyees werein aid of professional nen and not productive
of material goods or wealth-or material services(1l) The
| earned Chief Justice pointed out that in the University of
Del hi & Anr. v Ramath(2) the University was also held to be
outside the anbit of ~“industry for the sane reason. The
| earned Chief Justice then sumarised the working principle
the broad test or. criterion for determining what is an
undert aki ng anal ogous to trade or business-in these terns:
"It, therefore, follows that before an industria
di spute can be raised between enployers and their
enpl oyees or between enployers and enpl oyers or between
enpl oyees and enployees in relation tothe enpl oynent
or non-enploynment or the terns of enploynent or with
the conditions of |abour of ‘any person, there nust be
first established relationship of enployers and
enpl oyees associating together, the former follow ng a
trade, business, manufacture, undertaking or calling of
enpl oyers in the production of material goods and
material services and the latter follow ng any calling,

servi ce, enpl oyment , handicraft, or i ndustria
occupation or avocation of workmen in aid of the
enpl oyers’ enterprise. It is not necessary that there

nmust be a profit notive but the enterprise nust be

anal ogous to trade or business in a conmmercial sense.",
and after referring to the observations of-|saacs and Ri ch
JJ in Federated Municipal and Shire Council Enpl oyees of
Australia v Mel bourne Corporation (supra) pointed out that
these observations showed that "industrial disputes occur in
operations in which enployers and enployees associate to
provi de what people want and desire, in other words, where
there is production of material goods or material services."
(enphasi s added).
(1) National Union of Commrercial Enployers v. M R ' Mher
[1962] Supp. 3 S. C. R 157.
(2) [1964] 2 S. C R 703.
149

It would thus be seen that the broad test for
det erm ni ng when an undertaking can be said to be anal ogous
to trade or business laid dowmn in the Safdarjung Hospita
case (supra) was the sane as in the Hospital Mazdoor Sabha
case (supra). The Safdarjung Hospital case did not nmake any
real departure the enunciation of this test It is only in
the application of this test to the case of hospitals that
the Safdarjung Hospital case took a different view and
observed that the judgnent in the Hospital Mazdoor Sabha
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case (supra) had taken "an extrene view of the matter which
was not justified'. There was al so one ot her ground on which
the decision in the Safdarjung Hospital case di sapproved of
the view taken in the Hospital Mazdoor Sabha case and that
ground was that the decision in the Hospital Mazdoor Sabha
case proceeded on an erroneous basis that an activity, in
order to be an undertaking anal ogous to trade or business,
need not be an economic activity and applied a wong test,

nanely, 'can such activity be carried on by private
i ndi viduals or group of individuals? 1t would, therefore,
seemthat, in view of the decision in Safdarjung Hospita

case, this last test applied in the Hospital Mazdoor Sabha
case nmust be rejected as irrelevant and it nust be held that
an activity, in order to be recognised as an undertaking
anal ogous to trade or business, must be an econom c activity
inthe sense that it is ~productive of material goods or
mat eri al services.

To sunmarize, an activity can be regarded as an
"industry’” within the neaning of.s. 2(j) only if there is
rel ati onship of —enployer and enployees and the former is
engaged in_ 'business, trade, undertaking, manufacture or
calling of enmployers’ ~and the latter, ’'in any calling
service, enployment, ~handicraft or industrial occupation or
avocation’ Though ’'undertaking is a word of large inport
and it nmeans anyt hing undertaken or . any project or
enterprise, in the context in which it occurs, it nust be
read as neaning in undertaking analogous to trade or
busi ness. In order that an activity nay be regarded as an

undert aki ng anal ogous  to trade ~or business, it nust be
"organised or arranged in a manner in which trade or
busi ness is generally organised or arranged". |t nust not be

casual nor nust it be for oneself nor for pleasure. And it
nmust rest on co-operation between enployer and enpl oyees who
associ ate together with a view to production, sale or
distribution of material goods ~or material services. It is
entirely irrel evant whether or not there is profit notive or
i nvestnment of capital in such.activity. Even w thout these
two features an activity can be an undertaki ng anal ogous to
trade or business. It is also inmmterial "that its objects
are charitable or that it does not nake profits or even
where profits are made, they are not distributed anpongst the
menbers", (1) or that its activity is subsidised by the
Government. Again it is not necessary that "the enployer
nust always be a private individual... The Act, in terns,
contenpl ates cases of industrial di sputes ~where t he
CGovernment or a local authority or a public utility service
may be employer ..."(2) It also makes no difference that
the material services rendered by the wundertaking are in
public interest

(1) Managenent of FICCI v. Workmen, [1972] 2 S. C. R 353 at
376.

(2) Madras Gynkhana case, p. 756 of the Report.
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The concept of public interest in a nodern welfare State,
where new soci al values are fast energing and ol d dyi ng out,
is indeed so wide and so broad and conprehensive is its
spectrum and range that nmany activities which adnmittedly
fall within the category of 'industry' are clearly designed
to subserve public interest. In fact, whenever any industry
is carried on by the Governnent, it would be in public
interest, for the Governnment can act only in public interest
Whet her an activity is carried on in public interest or not
can, therefore, never be a criterion for deternmining its
character as an industry. Having thus examned the |ega
concept, of industry as expounded in the decisions of this
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Court, we may now proceed to consider whether the activity
of the Institution can be characterised as an industry in
the light of the broad test discussed by us.

The Institution owes its genesis to the Governnent of
India Resolution No. 1 STD(4)/45 dated 3rd Septenber 1916.
Prior to this Resolution, British and Anmerican standards
were generally adopted for our country. But due to diversity
of raw-naterials available in our country and the processes
enpl oyed for nmanufacture, it was increasingly felt that the
British and other standards were not always suitable for
adoption in our country and it was necessary to establish a
central standards organisation for fixing Indian standards.
The Governnent of India, therefore, passed this Resolution
for setting up an organisation to be called the Indian
Standards Institution wth its headquarters at New Del hi.
Pursuant to this Resolution, the Institution was registered
and establish wunder the Societies Registration Act 1860.
G ause (3) of the Menorandum of Association sets out objects
of the! Institutionand, so far as material, they are as
fol | ows:

"(a) To prepare and pronote the genera
adopti on of standards on national and internationa
basis relating to structures, commodities, materials,
practices, operations, matters and  things, and, from
time to time, 'to revise, alter and anend the sane.

(b) To pronot e standardization, quality
control and sinplification in industry and comerce.
(c ) ... .

(d) To co-ordinate the efforts  of producers
and users for the inprovenent of materials, products,
appl i ances, processes and net hods.

(e) To provide for the registration of
st andar di zati on mar ks appl icabl e to products,
comodities, etc., for whichit issues standards to be
branded on or applied to those products, commopdities,
etc., which conformto standards set.

(f) To provide or (arrange facilities for the
exam nation and testing of  commodities, processes and
practices,, and for any investigations or research that
may be necessary.

(9)..
(h)..
(i)..

(j) To conmmunicate, information to nenbers on al
A matters connected with standardi zation and to print,
publish, issue and circulate such periodicals, books,
circulars, leaflets and other publications as may seem
conduci ve to any of the objects of the Institution”.
The income and property of the Institution, however derived,
are directed by cls. (6) and (7) of the Menorandum of
Association to be applied towards the pronotion 'of the
objects as set forth in the Menorandum of Associ ati on and no
portion of the income or property is divisible or
di stri butabl e anobngst the nmenbers, either during the active
life of the Institution or on its winding up or dissolution
The Rules and Regulations of the Institution make
various provisions in regard to the mechanics of the
functioning of the Institution. Rule 2 lays down that there
shall be two categories of nenbers, nanely, subscribing
menbers and conmttee nmenbers and their rights and
privileges are enunerated in Rule 5. Rule 7 vests the.
managenent of the affairs of the Institution in a genera
Council and its conposition is laid down in Rule 8 and its
functions, in Rule 11. Rule 15 provides for the constitution
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of the Executive Conmmittee and it lays down that the
Executive Committee shall have the powers to nmanage the day-
to-day affairs of the Institution, including admnistration
of ISl (Certification Marks)) Act, 1952 in conformty with

policies laid down by the General Council. The Institution
can have different branches as nmay be decided upon by the
General Council under Rule 18. Rule 19 says that a division
shall constitute the main section of the technica
activities of the Institution and Rule 20 declares that the
work of a division shall be controlled by a Division
Council. What shall be the constitution of a Division
Council is laid down in Rule 22 and that Rul e provides that
a Division Counci| shall be constituted from the

representatives of the respective interests of users,
manuf acturers and other persons or bodies concerned in or
associated with the industries included in the Division
Rul e 26 deals with-Sectional Conmittees and it says that the
Secti onal Commi ttee shall be appointed by a Division Counci
or if 'necessary, by Executive Conmittee for the preparation
of a particular standard or group of standards and the
Sectional Conmittee shall be conmposed of representatives of
such interests as, in the opinion of the Division Council or
Executive Conmittee, are” concerned wth the standards
referred to the Committee. It enphasises that on the
Sectional Committee all interests shall be adequately
represented including scientists and techni cians, but
consuner interest shall, as far as possible, predoninate. G
Now, at this stage it would be convenient to explain
what are standards and why they are necessary to be
establ i shed. Standards are technical docunents describing
constructional, operational and technol ogical requirenents
of a material, a product or a process for a given purpose.
They furnish such details as materials to be used dimensions
and sizes to be adopted, perfornance to be expected, and
quality to be achieved; they also give methods of tests for
conparing and judging quality of ~-goods produced by the
manuf acturer. Standards may be of any one or nore of the
following five categories: (a)
11-1276SCl/ 75
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D nensi onal Standards which secure interchangeability and
el i m nate unnecessary variety of types for the sane or
simlar purposes; (b) Performance and quality Standards
which ensure that the final article will be fit for thejob
it is designed to do; (c) Standard Methods of Tests which
enable materials or products intended for the same purpose
to be compared uniformy; (d) Standard Techni cal Terns and
Synbol s which provide a comon, easily understood technica
| anguage for the industry, and (e) Standard Codes of
Practice which set out the nost efficient methods of
installation, use and mai nt enance of equi pnment and reconmend
nmet hods of technical operations. These are necessary il
order to neet the challenges posed by the fast developing
i ndustry econonny of the country and mass production  of
econom ¢ goods and services. The manufacturer shoul d be able
to produce goods of specified quality so that he can win the
confi dence and good-will of the consumer and build up
internal and external nmarkets for high products. He shoul d
al so be able to increase his productivity, produce goods at
m ni mum cost and achi eve overal|l econony by best utilisation
of human and material resources at its disposal. Standards
whi ch are based on the consolidated results of science,
technol ogy and experi ence, furnish gui dance to t he
manuf acturer in this behalf and confer econonmi c benefits for
the devel opnent of industry and smooth flow of commerce.
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The procedure for preparing standards is laid down in
Rul e 29 of the Rules and Regul ati ons of the Institution. The
underlying principles for the preparation of standards are
that they shall be in accordance with the needs of the
industry and fulfil a generally recognised want, that the
interests of both producers and consuners shall be
consi dered and that periodic review shall be undertaken. The
wor k of standardisation on any specific subject can be
undertaken only when the Division Council concerned is
satisfied, as a result of its own deliberations or of an
i nvestigation and consultation wth the producer and
consumer interests, that the necessity for standardi sation
has been est abl i shed. ' When the subject has been so
i nvestigated and the need established the Division Counci
concerned would refer the work to an appropriate Sectiona
Committee and the Sectional Conmittee would then explore and
study the subject and prepare. a draft of the proposed
standard. The draft standard would then be issued in draft
form for a period to be determned by the Sectiona
Conmittee but not less than three nonths and wdely
circul ated anpbngst those likely to'be interested for the
purpose of securing critical ~review and suggestions for
i mprovenent which, is found desirable, would be incorporated

inthe draft. This  procedure for <circulation can, in an
appropriate case, /'be curtailed or dispensed wth by the
Di vi sion Council. The consideration of the comrents received

as a result of the circulation of the draft standard woul d
be undertaken by the Sectional Comrittee and the final draft
prepared after verification in the appropriate |aboratories
where necessary. The standard so finalised by the Sectiona
Committee would then be referred to the Division Counci
concerned for adoption and on such adoption by the D vision
Council, it would be published as an I ndian Standard.

The Institution thus prepares and publishes |ndian
Standards on different subjects and some of these Indian
St andards are al so revised
153
so as to keep abreast with the |atest developnents in
manuf act uri ng and testing techniques and to inprove the
quality of goods. The Annual Report of the Institution for
1967-68 shows that the nunber of I|Indian standards in force
on 31st March, 1968 was 4564 and during that year 159
exi sting Indian standards were revised. The activity of the
Institution in regard to preparation and publication of
I ndi an standards has continued to increase over the years
and, according to the Annual Report of the Institution for
1973-74, the nunber of Indian standards in force on 31st
March, 1974 was 7760 and during that year, as/ nmany as 243
exi sting Indian standards were subjected to revision

I ndi an standards thus published, whet her ~ new or
revised, are sold by the sales service of the Institution at
its headquarters and at the various branch offices and as
the Annual Report for 1973-74 shows, the proceeds fromthe
sal es of |Indian standards have steadily increased from year
to year and reached the figure of Rs. 16, 24,170/- during the
year 1973-74. The Institution also acts as a sole selling
agent for sale of overseas standards on conmm ssion basis and
fromthis activity, the Institution derives a |large incone,
whi ch during the year 1973-74 anounted to as much as Rs.
3, 20, 700/ -.

The Institution also carries on another activity which
is the direct outcone of preparation and publication of
I ndi an standards and that activity is the result of
i mpl enent ati on of the I ndi an St andar ds Institution
(Certification Marks) Act, 1952 (hereinafter referred to as
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the Certification Marks Act) . Section 2, cl. (1) defines
"standard mark’ to nean the Indian Standards Institution
Certification Mark F. specified by the Indian Standards
Institution to represent a particular |Indian standard. Sub-
section (1) of s. 5 imposes a prohibition that no person
shall use, in relation to any article. O process, or in the
title of any patent, or in any trade mark or design, the
Standard Mark or any colourable imtation thereof, except

under a licence granted under the Act and anot her
prohibition is inmposed by sub-s. (2) of s. 5 that no person
shal I, notwi thstanding that he has been granted a licence,

use in relation to any article or process the Standard Mark
or any colourable imtation thereof, unless such article or
process conforns to the Indian Standard. Since the Standard
Mark is intended to represent a particular Indian Standard,
obviously no one can be allowed to use the Standard Mark or
any colourable imtation thereof, except under a |icence
granted by the Institution, for it is only through the
machi nery 'of a licence that the Institution would be able to
exerci se ‘a check on the person concerned and ensure that the
article manufactured or process enployed by himconfornms to
the Indian Standards and that the Standard Mark is not
abused by himand it does  not becone an instrument of
deception. It is for this purpose that s. 8 confers power on
the Institution to /appoint inspectors for inspecting whether
any article or process in relation to which the Standard
Mark has been used conforns to the Indian Standard or
whet her the Standard Mark has been inproperly wused in
relation to any article or process, with or wthout |icence.
154

The Central Governnent has, in exercise ~of the power
conferred under s. 20 of the Certification Marks Act, made
the Indian standards Institution (Certification  Mrks)
Rul es, 1955. Rule 4 requires that the design of the Standard
Mark in relation to each Indian Standard together with the
verbal description of the design of the Standard Mark and
the title of the Indian Standard shall be published by the
Institution. Rule S provides for the maki ng of an
application for grant of a licence . Rule 7 stipulates for
the holding of a prelimnary inquiry by the Institution
before granting a licence and Rule 8 lays down when a
licence may be granted or renewed. Under Rule 6, the fees
and expenses leviable in respect of grant or renewal of
licence and in respect of all matters in-relation to such
licence are left to be prescribed in the Regulations.
Regul ation 7 of the |Indian Standards |Institution provides
that every application for the grant of a licence shall be
acconpani ed by 9a fee of Rs. 100/- and every application for

a renewal of such |I|icence shall be acconpani ed by a fee of
Rs. 50/- and in addition to this application fee, /'there
shal |l be paid by every |licensee an annual licence fee of Rs.

200/ - and a marking fee proportionate to the quantumof the
annual production of the article or process in respect of
which the |I|icence has been granted. Regulation 9 requires
every licensee to institute and maintain to the satisfaction
of the Institution a system of control to keep up the
quality of his production or process by neans of a schene of
i nspection and testing attached to the licence and Rule 10
confers power on an Inspector to enter upon the prem ses of
alicensee with a viewto ascertaining that the Standard
Mark is wused in accordance with the ternms and conditions
i nposed by the Institution and that the schenme of routine
i nspection and testing specified by the Institution is being
correctly foll owed.

It will, therefore, be seen that the Standard Mark is
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the nost authentic representation to the consumer that the
article or process in respect of which it is used confornms
to the relevant Indian Standard and |Indian Standard thus
becormes neani ngful and advant ageous by reason of the use of
the Standard Mark. But no one can use the Standard Mark
without a licence fromthe Institution and even if there is
a licence, the Standard Mark cannot be used in relation to
an article or process unless such article or process
conforms to the relevant Indian Standard. The issue of
l'icences for wuse of Standard Marks under the Certification
Marks schene is, therefore, a very inportant activity of the
Institution conplenentary as well as supplenentary to
preparation and publication of Indian Standards. The
Certification Marks schene. has been nmaking considerable
progress from year to ~year and while, according to the
Annual Report of the Institution for 1967-68, the tota

nunber of |icences issued since the inception of the schene
upto 31st March, 1968 was 1665 and the annual val ue of goods
covered under the schene was approximately Rs. 3800 million

the total  nunber of |icences granted upto 31st March, 1974
increased to 3784 and the annual value of goods covered
under the schene rose to approximately Rs. 5000 nillion
during the year 1973-74 as per the figures contained in the
Annual Report for that year, the ‘total income from
certification marking ~does not appear to  have been shown
separately in the Annual Report of the Institution for the
year
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1967-68, but according to the Annual Report for 1973-74, it
was Rs. 5.2 mllion during that year. The Annual Reports of
the institution clearly reveal that from year to year the
total nunber of licences granted by the Institution is
steadily increasing and so is the total income from
certification marking.

The Institution has also several |aboratories for the
purpose of carrying out testing operations. It has a well
equi pped library at the Headquarters and there are also
| aboratories at the branch offices where testing of
different articles is carried out. The testing work carried
out in these |aboratories has shown a consistent rise over
the years and while during the year 1967-68 the nunber of
sanpl es received for testing was 3853 and the value of
testing work done was Rs. 3,96,468, the nunber of sanples
received during 1973-74 was 12726 and the val ue of testing
wor ki ng done during that year was Rs. 8,76,847.58. The
sanmples tested at the |Ilaboratories are not only those
submitted by the manufacturers, distributors and consumers,
but also those taken by the Inspectors for the purpose of
ascertaining whether any article or process inrelation to
which the Standard Mark is used conforns to the |Indian
Standard or whether the Standard Mark has been inproperly
used in relation to any article or process. The | aboratories
are also wused in connection with the preparation of Indian
Standards as contenmplated in cl. (f) of Rule 29 of the Rules
and Regul ations of the Institution.

Then, the Institution nmaintains libraries at the
Headquarters and at the branch offices which render usefu
services to the subscribing menbers, the Committee menbers,
the Staff menbers and others. The library at t he
Headquarters, which is open to visitors, has conplete sets
of overseas standards and specifications and related
indices. It has also classified subject catalogues for
consul tation and retrieval of i nfornmation on
standardi zation. It also prepares and circulates for the
benefit of its users a monthly |[list of current published
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informati on on standardization. It has also brought out
fortyone bibilographies at the request of technical staff
and Conmittee nenbers and also published an inportant
bi bl i ography, namely, 'World List of Standards on Paper
Products’. Quite often, technical enquiries are received
fromthe industry and the necessary information is supplied
by the libraries of the Institution. The libraries also
di ssem nate technical information on national and overseas
standards, specifications and other allied subjects.

The Institution is also bringing out regularly 1Sl
bulletin, Standards Mnthly Additions and niscellaneous
publications such as _Annual Report, Handbook of 1Sl
publications, brochures, leaflets and a |arge nunber of
advertisenents. These publications are distributed anongst
the menbers and are also sold to non-nenbers and they are
intended to publicise the activities of the Institution
promote wi despread i mpl enentation of Indian Standards,
propagate the Certification Marks schene, create awareness
about the inportance of standardization and quality contro
and further the standardi zation novenent in the country. The
Institution is also naking concerted efforts for furthering
st andardi zati on novenent anong di fferent sectors of econony
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through out the country through different nedia of publicity
and for that purpose it contributes articles, review and
wite-ups on different aspects of standardization and other
activities in newspaper journals,  souvenire, reference
publications etc. ‘and holds inter alia radio broadcasts,
press conferences, ‘exhibitions, semnars, conferences and
conventi ons.

It is clear from the resume of the activities of the
Institution given above. that the ~undertaking of the
Institution answers the broad test laid down in the
Saf darjung Hospital case (supra) and expl ained by us in the
earlier part of the judgment and nust be held to be an
industry within the meaning of s.  2(j). The activities of
the Institution arc carried on in a systematic nanner and
are organised or arranged in a manner in which'trade or
busi ness is ordinarily or gani sed or arr anged. The
Institution derives |large income fromits activities, which
was about Rs. 4.5 mllion in 1967-68 and rose to about Rs.
10.2 mllion in 1973-74, a bulk of the inconme being
accounted for by sale proceeds of Indian Standards and
Certification Marking Fees. The object of the activities of
the Institution is to render material services to a part of
the comunity, nanely, manufacturers, distributors and
consumers. Standards set the recognised levelr of good
quality, corner stone for building donestic (and export

markets and developing good wll and prestige for/  the
manuf acturer: they provi de t he f ranewor k f or nass
production, increase in productivity sinplification in

producti on process and enhancenent in | abour efficiency the
make for dimensional interchangeability by setting nationa
and also international patterns of interrelated sizes: they
incorporate results of the |atest devel opments in research
and technol ogy: they increase consuner confidence and
goodwi I | bringing w de markets and quick turn over wth
savings for the buyer and they bring nore profits and | ower
costs by optinum utilization of scarce resources. The
brochure on "Standards for Textiles" points out that anongst
various advantages which accrue from the application of
standards in the day-to-day nanufacturing progranmes are
i ncreased efficiency, |ess waste of manpower and materi al

hi gher productivity through longer runs in the factory,
simplified buying, costing and cataloguing and stabilizing
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and pronoting exports- by sending goods of uniformaquality
abroad. The Certification Marking Schenme involving issue of
i cences for use of Standard Marks, mai nt enance of
| aboratories and libraries, bri ngi ng out vari ous
publications, such as ISl bulletin, Standards Mnthly
Additions and other brochures and leaflets and publicity
through different kinds of media, which constitute the other
activities of the Institution apart from preparation and
publication of St andar ds, are i nt ended to pronot e
i mpl enentati on of Standards, create consciousness about the
i mportance of standardisation and quality control anongst
different sectors of the econony and further inplant
standardi zation activity, with a view to helping the
manuf acturer, to step up production and | ower nanufacturing
cost, increasing | abourefficiency by sinplifying production
processes and ensure dependabl e and quality goods, increase
consuner confidence and goodw || and achieve greater
turnover and increased profits by maxi mum wutilization of
human and material resources, the distributor, to add to his
turnover ‘and to his reputation by marketing uniformquality
of goods of high standard
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assured by conpliance with the Standards and the consuner,
to benefit from lower -prices, higher quality and nore
safety-in short, get value for the noney spent by him The
Institution renders mwhat are terned ‘extension services' to
i ndustries which opt for them and these extension services
are made available in three district phases, nanely, Pilot
Study, Systenatic Devel opnent and Evaluation. If this is not
rendering of mat erial  services to a section of the
conmmunity, we fail to see what other activity can be so
regarded. There is also cooperation between the nmanagenent
of the Institution and the enployees who are associated
together for rendering these material services. It is true
that the Standards are prepared by Sectional Comittees
whi ch are conposed of representatives of all concerned
including scientists and technicians, wth /consuner
i nterest playing a dom nant role and they  are not
exclusively the result of the work carried out by the
enpl oyees, but the participation of the enployees is not
altogether absent. Not only do the enployees who are
technicians participate in the work relating to various
aspects of preparation of Standards but the draft standards
are also verified in the laboratories of the |Institution
which are operated by the enpl oyees. Moreover, the
di stribution and sal e of Standards prepared and published by
the Institution is being made through the enployees. The
certificate Marketing schene, nmaintenance of  |aboratories
and libraries, publication of ISl bulletin, Standard Monthly
Additions and other nmgazines, journals and |eaflets and
publicity of the activities of the Institution -are al
carried on with the help of the enployees. There are a | arge
nunber of enployees of the Institution belonging to G ades
[1, 1l and IV, apart fromofficers in Gade |I. Some of the
enpl oyees in Grade 11 are technical peopl e closely
associated with the technical activities of the Institution
There can, therefore, be no doubt that the activities of the
Institution fall within the category of under t aki ng
anal ogous to trade or business and nust be regarded as an
‘“industry’ within the neaning of s. 2(j).

This view which we are taking receives support from an
earlier decision or this Court in the Ahnmedabad Textile
I ndustry Research Association v. The State of Bonbay &
O's. (1) There the question was whether the activity of the
appel | ant - Associ ati on, which was a textile research
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institute established for the purpose of carrying on
research and other scientific work in connection with the
textile trade or industry and other trade and industries
allied there with or necessary thereto, was an ’'industry’
for the purpose of the Act. This Court anal ysed the activity
of the appellant-Association and pointed out that it is an
"activity systenmatically undertaken; its object is to render
material services to a part of the comunity (namely,
menber-mlls) the material services being the discovery of
processes of manufacture etc. with a view to secure greater
efficiency, rationalisation and reduction of costs of the
menber-mlls. it is being carried on with help of enpl oyees
(nam ey, technical personnel) who have no rights in the
results of the research carried on by them as enpl oyees of
the association; it is organised or arranged in a manner in
which a trade or business is generally organised: it
post ul at es cooperati on between

(1) [1961] 2 S. C R _482.
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enpl oyers._(nanely, the association) and the enployees
(nanely, the ~technical personnel —-and others) which is
necessary for its success, for the enployers provide nonies
for carrying on the -activities of the association and its
object clearly is to render material services to a part of
the community by discovery of process of manufacture etc.
with a viewto secure greater efficiency, rationalisation
and reduction of costs." It was observed by this Court that
the undertaking as a whole is "in the nature of business or
trade organised w th the object of discovering ways and
means by which the menber-nmills may obtain larger profits in
connection with their industries," and on this view, the
Court held that "the appellant-association is carrying on an
activity which clearly comes within the neaning of the word

“industry’ in s. 2(j)". This case bears a very ' close
analogy to the present case and -indeed, sonme of the
observations made by this Court ill that case particularly

those underlined by us-aptly describe the nature of the
activities of the Institution and the reasoni ng on'which the
decision in this case is based is equally applicable/in the
deci si on of the present case.

There is also one other decision of this Court which
anply supports the view we are taking and that is the
decision in the Managenent of the FICCl v. Wrknen (supra)-.
The question which arose in that case was whether the
Federation of Indian Chanmbers of Conmerce and I ndustry, for
short referred to as FICCI was an industry wthin the
meaning of s. 2(j). This Court reviewed nost of the earlier
decisions on the subject and after summarising the broad
test for determining what is an industry, proceeded to
anal yse the activities of FICC and pointed out that "the
Federation carries on systematic activities to assist its
menbers and other businessmen and industrialists and even
non-menbers, as for instance, in giving themthe right to
subscribe to their bulletin; in taking up their cases and
solving their difficulties and in obtaining concessi ons and
facilities for themfrom the Governnent. These activities
are business activities and material services, which are not
necessarily confined to the illustrations gi ven by
H dayatul lah, C. J., in the Gynkhana case by way of
illustration only, rendered to businessnen, traders and
industrialists who are nenbers of the constituents of the
Federation. There <can in our view be no doubt that the
Federation is an industry wthin the meaning of s. 2(j) of
the Act." This decision is also very apposite and hel pfu
and | eaves no doubt that the activities of the Institution
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in the present case are an 'industry’ so as to attract the
beneficent provisions of the Act.

We, therefore, allowthe appeal, set aside the order
passed by the Industrial Tribunal and direct the Industria
Tribunal to proceed with the Reference before it on merits
on the basis that the activities of the Institution
constitute an ’'industry’ within the neaning of s. 2(j) of
the Act. The respondents will pay to the appellants costs of
the appeal as also costs of the hearing before the
I ndustrial Tribunal

ALAGRISWAM, J. | am sorry | find myself wunable to
agree with ny learned brother Bhagwati J. The facts of the
case have been
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el aborately set out in his judgnent and it is unnecessary to
repeat them 1t woul d be necessary, however, to refer to one
or two other facts which have . not been mentioned in their
proper place.

After the very clear decision by this Court in its
judgrment in~ Gynkhana Club Union v. Mnagenent(l) and its
endorsenent in~ its judgment in Safdarjung Hospital v. K S
Sethi (2) the decision in State of Bonbay v.The Hospita
Mazdoor Sabha(3) has becone irrelevant. The Gynkhana C ub
case has laid down  that any trade, business, undertaking,
manufacture or calling of enployers is an.industry and once
the existence of an / industry viewed fromthe angle of what
the enpl oyer is doing is established, all who render service
and fall wthin the definition of “workman’ conme within the
fold, of industry, irrespective of what they do. It was al so
poi nted out that the word ’'undertaking’, though elastic,
nust take its colour fromother expressions used in the
definition of ‘industry’, and nust be defined as any
busi ness or any work or project resultingin material goods
or material services and which one engages in or attenpts as
an enterprise analogous to business or trade. It also
pointed out that the test adopted in Hospital Mazdoor case
(supra) namely, <could the activities be carried on by a
private individual or group of individuals for the purpose
of holding that running a Government hospital was an
i ndustry-must be held to have taken an extreme view of what
is an industry and that this test is not enlightening. Wth
regard to local bodies it was pointed out that they are
political sub-divisions and agencies for the exercise of
governmental functions, but if they indulge in —nunicipa
trading or business or have to assune ~the -calling of
enpl oyers they are enployers whether they carry on or not
busi ness comrercially for purposes of gain or profit. It was
finally held that before the work engaged in can be
descri bed as an industry, it nmust bear the definite
character of ‘trade’ or ‘business’ or ‘manufacture’ or
‘calling’ or nust be capable of being described as an
undertaking resulting in material goods or material services
and the word 'undertaking’ was defined as "any business or
any work or project which one engages in or attenpts as an
enterprise anal ogous to business or trade. ' These ideas
were crystallised in the judgment in Safdarjang Hospita
case and for facility of reference | may quote the first
concl usion in the headnote.

"The definition of industry ins. 2(j) of the

Industrial Disputes Act, 1947 is in tw parts. But it

must be read as a whole. So read it denotes a

collective enterprise to which enployers and enpl oyees

are associated. It does not exist either by enployers
al one or by enployees alone. It exists only when there
is a relationship between enpl oyers and enpl oyees, the
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forner engaged in business, trade, under taking,
manufacture or calling of enmployers and the latter
engaged in any calling, service, enploynent, handicraft
or industrial occupation or avocation. But every case
of em

(1) [1968]1 S. C. R 742. (2) [1971] | S. C R 177
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(3) [1960] 2 S. C. R 866.

pl oyment is not necessarily productive of an industry.
A workman is to be regarded as one enployed in an
industry only if he is follow ng one of the vocations
mentioned in relation to the employers, namely, any
busi ness, trade, under taking, manufacture or calling
of enployers. In the collocation of the terns and their
definitions these terms have a definite econonic
content of a particular type and on the authorities of
this Court have been wuniformly accepted as excluding
professions and are only concerned with the production

di stribution _and consunption of wealth and the
production and availability  of material services.
I ndustry has thus been accepted to nean only trade and
busi ness, manufacture, ~or wundertaking analogous to
trade or business for the production of material goods
or wealth and  material services. Mterial services
i nvolve an activity carried on through co-operation
bet ween enpl oyers and enpl oyees to provide t he
conmunity with the use of sonething such as electric
power, water, transportation, mail delivery, telephones
and the like. In providingthese services there may be
enpl oyment of trained nen -and even professional nen,
but the enphasis is knot on what they do but upon the
productivity of a service organi sed as an industry and
comercially valuable, in which, sonething is brought
into existence quite apart from the benefit to
particular individuals; and it is the production of
this something which is described as the production of
material services. Thus, the services of professiona

nmen involving benefit to individuals according to their
needs, such as doctors, teachers, |lawers, solicitors,
etc. are easily distinguishable froman activity such
as transport service. They are not engaged in _an
occupation in which enployers and enployees cooperate
in the production or sale of commbdities or arrangenent
for the production or sale or distribution and their
servi ces cannot be described as material services and
are outside the anmbit of industry. It, therefore,
follows that before an industrial dispute can be raised
bet ween enpl oyers and enpl oyers or between enployers
and enpl oyees or between enployees and enployees in
relation to the enploynent or non enploynment or the
terns of enployment or with the conditions of “labour of
any person, there nust first be established a
rel ati onship of enployers and enployees associating
together, the former following a trade, business,
manuf acture, undertaking or calling of enployers in-the
production of material goods and naterial services and
the latter follow ng any calling, service, enploynment,
handi craft or industrial occupation or avocation of
workmen in aid of the enployers’ enterprise. It is not
necessary that there nust be profit notive, but the
enterprise must be anal ogous to trade or business in a
comer ci al sense."

It criticised the decision in Hospital Mazdoor case in words
whi ch have been summari sed in headnote 2 as foll ows:
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"The decision in State of Bonbay v. Hospita

Mazdoor Sabha hol ding that a Governnent hospital was an

i ndustry took an extrene view of the matter and cannot

be justified, because: (a) it was erroneously held that

the second part of the definition of 'industry was an
extension of the first part, whereas, they are only the
two aspects of the occupation of enployers and
enpl oyees in an industry; (b) it was assuned that
econom c activity is always related to capital or
profit-making and since an enterprise could be an

i ndustry without «capital or profit-making it was held

that even economc activity was not necessary; and (c)

it was held that since a hospital could be run a

busi ness proposition and for profit by private

i ndividuals or groups of individuals a hospital run by

CGovernment without profit nust also bear the sane

character. This test was  wongly evolved from the

observations in -Federated Minicipal and Shire Counci

Enpl oyees of Australia v.” Ml bourne Corporation, 26

C. L. R 508, which only i ndicate that in those

activities in which Government take to industria

ventures the notive of ~profit-making and absence of
capital are irrelevant. The observations, on the
contrary show - that industrial disputes occur only in
operations in/ which enployers and enployees associate
to provide what people want and desire, that is, in the
production of material goods or services, and not the

"satisfaction of material human needs’."
and also pointed out that if _a hospital, nursing honme or
di spensary is run as  a business in a comercial way there
may be found elenments of an-industry there. Applying these
tests it was held that the Safdarjung Hospital = was not
enbarked on an economic activity which could be said to be
anal ogous to trade or business, that there was no evidence
that it was nore than a place where persons could get
treated, that it was a part of the functions of Governnent
and the Hospital was run as a Departnent of Governnent and
that it could not, therefore, be said to be an industry. The
Tubercul osis Hospital was held to be not an industry because
it was wholly charitable and a research institute, the
dom nant purpose of the Hospital being research and training
and as research and training could not be given wthout beds
ina hospital, the hospital was run. The Kurji Holy Fam |y
Hospital was held not to be an industry on the ground that
it objects were entirely charitable, that it carried on work
of training, research and treatment and that its incone was
nostly from donations and distribution of surplus as profit
was prohibited.

The idea behind these decisions could be crystallised
thus: Even where a trade, business, undertaking, manufacture
or calling of enployers results in production of materia
goods or rendering of material services, such an undertaking
engaged in trade, business, manufacture or calling of

enpl oyers will not be an industry if it is run on charitable
principles or is run by Governnent or |ocal body as part of
its duty. |In other words whenever an undertaking is engaged
in activity which is not done with a viewto exploit it in a
tradi ng or
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commercial sense but for public interest and without any
profit notive or in the form of social service or in the
formof activity intended to benefit the general public it
will not be an industry.

The Indian Standards Institution was set up by a
Resol ution of the Government of India and registered under
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the Societies Registration Act, 1860. My |earned brother
Bhagwati J. has set out the Menorandum of Association, the
rules and regulations of the Institution and expl ai ned what
the standards established by the Institution are as also its
role in the inplenentation of Indian Standards Institution
(Certification Marks) Act, 1952. It is wunnecessary to set
out all of themat length. A bare scrutiny of the objects of
the Institution would show that they are concerned wth
broad public interest of the country as a whole and no part
of the objects of the Institution has anything to do with
serving any private interest. The standards are prepared by
conmittees in whi ch al | interests are adequatel y
represented, including scientists and techni cians but
consuner interest has, as far as possible, to predom nate.
As pointed out by ny learned brother, the Standard Mark is
the nost authentic representation to the consumer that the
article or process in respect-of which it is used conforms
to the rel evant I ndi an Standard and Indian Standard thus
beconmes neani ngf ul ~and advant ageous by reason of the use of
the Standard Mark. The existence of |aboratories and

libraries are i nci dental” and in furtherance of the
specifications of standards -and the application of the
Standard Marks. The Institution has no capital, it does not
distribute profits -and even when it is wound up the assets
woul d not go to any private individual. It is not run with a
profit notive. It is thus not an enterprise analogous to
business or trade. In fact one can go further and say that
its activity is. . only a nmanifestation of  governmental

activity. Instead of itself performing these duties the
Governnment have set up the Institution ineffect for the
purpose of discharging duties which the Governnent itself
has to do in the service of the general public. Wat the
Institution does it thus to render naterial services. It is
in recognition of the role which the Institution plays as an
instrument of Governnent that it had made a contribution of
40 | akhs and odd out of the incone of 73 Ilakhs  of the
Institution in the year 1973-74. Thus the material service
which the Institution renders is really a subsidised service
and it is rendered in public interest. It is anlInstitution
interested and engaged in service to the public. |Its
activities do not go to swell coffers of anybody. Applying
therefore the tests which have been evolved and applied in
the Gynkhana Cub case and the Safdarjung Hospital case it
is obvious that the Institution is not engaged in an
i ndustry.

The judgrments of this Court in Managerment of FICCl v.
Wor kmen and Ahmedabad Textile Industry Research Association
v. The State of Bonbay & Os. are not rel evant because in
the case of the Federation it was intended to benefit the
nenbers of the comercial comunity and not the public in
general . The Ahnedabad Textile Industry Research Association
activities were in the nature of business or trade organised
with the object of discovering ways and neans by
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which the menber-mlls my obtain larger profits in
connection with their industries. The activities of the
I ndi an Standards Institution are not intended to benefit any
class of businessnen or to enable themto increase their
income. It is a public service institution and therefore
must be held not an industry.

| would, therefore, dismss the appea

ORDER

In view of the decision of the mgjority, the appeal is
all owed and the Industrial Tribunal should proceed with the
Ref erence before it on the nerits. The respondents will pay
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to the appellants costs of the appea

hearing before the Industria
S.R
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Tri bunal

as al so costs of the




