http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

PETI TI ONER
KAPI LDEO PRASAD SAH & ORS

Vs.

RESPONDENT:
STATE OF BI HAR & ORS

DATE OF JUDGVENT: 25/ 08/ 1999

BENCH
D. P. Wadhwa, S. Saghir Ahnad.

JUDGVENT:

D. P. Wadhwa, J.

Leave granted.

On refusal of the Patna H.gh Court to initiate
proceedi ngs for contenpt against the respondents, the
appel | ants have come to this court.

The appellants were worki ng as Assistant Teachers in
different elenmentary schools in Godda district inthe State
of Bihar. They are in the category of untrained teachers.
Their services were termnated. Some of the teachers
simlarly placed filed wit petitions in the H gh Court
against their termnation and the matter ultimtely reached
this Court. It is not necessary to go into the various
stages of the litigation except to note that this Court by
order dated Novenber 30, 1992 in Birendra Kumar & Ors. vs.
State of Bihar (CA 1 of 1992) directed as under

"We, therefore, direct once again that if there are
vacancies and if there are not trained teachers available
the wuntrained teachers who were enployed prior to the new
rule cane into operation, would be reinstated in service if
after subjecting them to the selection process they are
found suitable. If there are no vacancies, they would be
enpanel | ed according to their seniority and would be
appoi nted according to their seniority in the vacancies
arising in future. Unless this panel is exhausted, no new

appoi nt nent of untrained teachers will be nmade from outside.
It is understood that those eligible for being so appointed
will be the ones who were appointed before the new rule cane

i nto operation.

Wil e nmaking the appointnments of those who were so in
service prior to the date of appointrment, the State
Government will relax the age linmt, if necessary.

We are informed that the appellants involved in the
present case were paid salaries till 30th June, 1991. e
al so understand from M. B.B. Singh, Ilearned advocate
appearing for the State that all the vacancies have been
filled in till 1.1.1992. |If there were vacancies and yet
the appellants were not appointed in the said vacanci es such
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of the appellants who were eligible to be appointed and yet
were not appointed in spite of the vacancies, would be
entitled to the salaries from11st July, 1992 till their
appoi nt nent . However, if there were no vacancies and al
the appellants or sone of them have to be appointed in the
new vacancies which may be avail able hereafter, they wll
not be entitled to the salaries from1lst July, 1992, till
the date of their appointnment. However, when they are
appointed the period of break in service not exceeding one
year wll be taken into consideration for benefits other
than sal ary.

The appeal is disposed of accordingly with no order as
to costs.”

Appel ants and sonme other teachers 1like them got
simlar~ orders fromthe H gh Court in their respective wit
petitions. The main order passed by the Hi gh Court is dated
January. 20, 1993 in CWMWC No.7000/92. In this judgnent the
Hi gh Court noticed the appointnents nmade in sone districts
and the nunmber of existing vacancies. State had contended
that only one regul ar vacancy existed when according to the
petitioners, there were not less than 2,000 vacancies.
Counter affidavit filed by the State did not indicate if al
the 2,000 vacancies had been filled up. -~ Wth the consent of
the counsel for the petitioners andthe Advocate GCenera
that these petitions may al so be disposed of in the light of
the aforementioned direction of the Suprene Court the High
Court directed it accordingly. “H gh Court said : "W my
however, direct the State to fill up posts in terns of the
af orementioned direction of the Suprenme Court with utnost
expedition and preferably within two nonths fromthe date of
recei pt of a copy of this order." Simlar orders were passed
in other wit petitions filed by untrained teachers as well.

Under the orders of the Supreme Court and those of the
Hi gh Court which followed, the State Governnent was to fil
up the existing vacancies, if ~any, by appointing the
appel  ants and other untrained teachers who were eligible to
be appointed agai nst those vacancies and in case vacancies
did exist as on January 1, 1992 the teachers so appointed
agai nst those vacancies would be entitled to salary from
July 1, 1992 till their appointnent. This was so - as
sal aries had been disbursed up to June 30,-1991." If ~there
were no vacancies, these untrained teachers had to be
appointed in the new vacancies which mght  be avail able
thereafter and in that case they were not be entitled to the
sal ary from 1st July 1992 till the date  of their
appoi nt nent .

Appel | ants were appointed on Cctober 4, 1994 pursuance
to the directions of the H gh Court on Cctober 4, 1994 by an
order issued by the District Superintendent of FEducation
Godda. Appellants are receiving their salaries we.f.
Cct ober 4, 1994, They cl ai nmed that it was case of
reappoi ntment under the orders of the Court and that since
they were appointed against vacancies existing prior to
January 1, 1992, they were entitled to salary fromJuly 1
1992 till COctober 3, 1994. They nmade their claimfor the
arrears of salary and since there was no response from the
State Governnment, they filed petition for initiation of
contenpt proceedings against the State as well as its
functionaries being the Director, Prinmary Education; Deputy
Conmi ssi oner-cum Chai rman  of the District Establishment
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Conmittee, Godda; and District Superintendent of Education

Codda district. Since it was the case of the respondents
that no vacancy existed in the Godda District as on January
1, 1992, High Court by the inpugned order dated July 8, 1998
di smssed the contenpt proceedings. H gh Court said that
there was no violation of the order passed by the H gh Court
and if the appellants alleged that any direction of the
Supreme Court had been violated, then it was not for the
Hi gh Court to initiate any contenpt proceedi ngs. Aggrieved,
appel | ants have come to this Court.

Here again the stand of the respondent has been that
there has not been any violation of any order either of this
Court or of the High Court. They are specific in their
stand that no avail abl'e vacancy exi sted before January 1
1992 and as such the appellants were not entitled to the
arrears of salary.  Respondents have al so contended that the
orders appointing the appellants did not show that they were
appoi nted  agai nst —any vacancy exi sted before January 1
1992. Appel | ants have al so not stated before us as to how
they claimthat any vacancy existed as on January 1, 1992.
Yet they state that there has been deliberate inaction on
the part of the respondents which showed that they had no
regard and respect for Court’s orders and that the
respondents were /'wilfully and deliberately flouting the
orders and direction of the courts.

Once the respondents take the stand that there was no
vacancy existing as on January 1, 1992 in the Godda District
and in the absence of any evidence to the contrary, it
cannot be said that the orders of the courts have been
contravened.

For hol ding the respondents to have conmitted

contempt, civil contenpt at that, it has to be shown that
there has been wi |l ful disobedi ence of the judgnent or order
of the court. Power to punish for contenpt is to be

resorted to when there is clear violation of the court’s
order. Since notice of contenpt and puni shnent for contenpt
is of far reaching consequence, these powers should be
i nvoked only when a clear case of wlful disobedience of the
court’s order has been nmade out. Whether disobedience is

wilful in a particular case depends on the facts and
circunstances of that <case. Judicial orders are to be
properly understood and conpli ed. Even- negligence and

carel essness can amount to disobedi ence particularly when
attention of the person is drawn to the court’s orders and
its inmplication. D sobedience of court’s order| strikes at
the very root of rule of lawon whhich our B system of
governance is based. Power to punish for contenpt is
necessary for the nai ntenance of effective legal system It
is exercised to prevent perversion of the course of justice.

In his fanpbus passage, Lord Diplock in Attorney
General vs. Tinmes Newspapers Ltd. [(1973) 3 All.E R 54]
said that there is also "an elenent of public policy in
puni shing civil contenpt, since adm nistration of justice
woul d be undermined if the order of any court of law could
be disregarded with inmpunity". Jurisdiction to punish for
contenpt exists to provide ultimate sanction against the
person who refuses to conply with the order of the court or
di sregards the order continuously. Initiation of contenpt
proceedings is not a substitute for execution proceedings
though at tinmes that purpose nay al so be achieved.
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No person can defy court’s order. Wl ful would
excl ude casual, accidental bonafide or unintentional acts or
genuine inability to conply with the terns of the order. A
petitioner who conplains breach of court’s order nust allege
deliberate or contumacious disobedience of the court’s
order.

Not hing has been shown that the claim of t he
respondents that appellants have not been appoi nted agai nst
any vacancy existing on January 1, 1992 is not true or that
the respondents are intentionally or deliberately advancing
this plea to deprive the appellants of their right to the
arrears of the salary for sone ulterior notive. That being
so, it was not a case where proceedings for contenpt could
have been initiated agai nst the respondents. High Court is
right in dismssing the contenpt petition. However, since
there is a serious dispute whether any vacancy existed or
not as on January 1, 1992 agai nst which appellants or anyone
of them coul d have been appoi nted the matter certainly needs
exam nati'on~ but ~perhaps only by way of an interlocutory
application inthe wit petition and not by way of contenpt.
Thus, though uphol ding the order of the H gh Court, we send
the matter back to the High Court to go into the question if
any vacancy existed as on January 1, 1992 and, if so, pass
appropriate orders.

Wth these observations, this appeal stands disposed
of .




