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Thi s appeal pursuant to | eave granted is directed agai nst the judgnent

and order dated 18.2.2003 passed by a | earned single Judge of the Calcutta High
Court in a Cvil Revision Application being C O No.472 of 2000 wherein the
respondent before us, who was the landlord, had challenged the O der dated
24.1. 2000 passed by the learned Civil Judge (Junior Division), 3rd Court at
Howah in Title Suit 'No.181 of 1995. By the said order the |earned court

di sposed of the petition filed under Section 17 (2) and (2A) of the Wst Benga
Prem ses Tenancy Act, 1956 (hereinafter referred to as "the Act’) by the appell ant
herein who was the tenant and - declaring that the appellant-tenant was not a
defaulter in paynment of rent.

The respondent before - us clains to be the absol ute owner of the

prem ses situated at Hol ding No. 252/4, Panchanantala Road, How ah- 711101,

since his purchase of the property by a registered deed of conveyance dated
16. 3. 1992. After attornment, the appel | ant becane ' the tenant under the
respondent in respect of the suit premses at a rental of Rs.40/- per nobnth
according to the English cal endar. According to the respondent-Ilandlord, the
appel l ant-tenant was a statutory defaulter as he failed and neglected to pay the
nonthly rents since the nonth of March 1994. Si'nce, according to the
respondent -1 andl ord, the suit prem ses was al so reasonabl y required by himfor

his own wuse and occupation and for the benefit of his dependents and famly
menbers, the respondent-landlord sent  a notice to the appellant-tenant under
Section 13 (6) of the Act calling upon the appellant-tenant to quit and vacate the
tenanted prem ses upon the expiry of the nonth of March 1995 or upon expiry

of the nonth of tenancy which would expire after a nonth fromthe date of

recei pt of the notice. I nasmuch as, in-spite of having received the notice, the
appel l ant-tenant failed to vacate the suit prem ses, the respondent-1andl ord was
conpelled to file a suit for eviction against the appellant-tenant, being Title Suit
No 181 of 1995, in the Court of Third Muinsif at Howah, inter alia praying for
a decree of eviction against the appellant-tenant and for delivery of possession
of the suit prenises in favour of the respondent-I| andl ord.

The appel | ant-tenant was served with summons of ~-the suit on

27.5.1995 and with the I eave of the Court he began 'depositing the nmonthly rents
for the suit premses in court with effect from the nonth of July 1995. Prior to
the said period, as wll appear fromthe materials on record, the rent for the
nonth of March 1994 was tendered by the appellant-tenant to the respondent-

landl ord on 2nd April 1994 and 25th April 1994 respectively, but the Mney
Orders were refused by the respondent-landlord on 9th April 1994 and 29th Apri
1994. The appellant-tenant thereafter deposited the rents for the nonths of
March, April and May 1994 with the Rent Controller, Howah, and continued to
deposit the rents regularly with the said Rent Controller up to June 1995.

However, by way of caution, after receiving summons of the suit, the
appel | ant -t enant filed an application wunder Section 17 (2) and (2A) of the Act
together with an application for condonation of delay under Section 5 of the
Linmtation Act. The respondent-landlord filed his objection to the said
application under Section 17 (2) and (2A) denying all the statenents made
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t herein. The appel |l ant-tenant’s application under Section 5 of the Limtation Act
was allowed by the learned Civil Judge (Junior Division) on 4.9.1998 and
thereafter the application filed by the appellant-tenant under Section 17 (2) and
(2A) of the Act was taken up for hearing and after a protracted hearing, in
whi ch evidence was led by the parties, the learned Civil Judge (Junior Division)
cane to the conclusion that the monthly rents had been tendered by the
appel | ant -t enant within the tine |imt prescribed under Section 4 of the Act,
which the respondent-landlord intentionally did not accept, as a result
whereof the appellant-tenant was conpelled to deposit the same with the Rent
Controller, Howah and subsequently with the Court from the nonth of July
1995.
Aggrieved by the said decision of the |earned Cvil Judge (Junior
Division), Howah, the respondent-landlord filed a revision petition before the
Hi gh Court at Calcutta under Section 115 of the Code of Cvil Procedure and
the sane was nunbered as C. O No. 472 of 2000. The |earned single Judge cane
to the finding that as the rent for the nonth of March 1994 had been tendered
by the appellant-tenant first on 2nd April 1994 and thereafter again on 25th Apri
1994, the initial tender was beyond the period prescribed under Section 4 of the
af oresai d ‘Act -and since the initial tender was invalid, all the other subsequent
deposits  could not be heldto be valid. On such reasoning, the | earned single
Judge of the Calcutta H gh Court set aside the order passed by the learned G vi
Judge (Juni or Division) and held that the appellant-tenant was a defaulter in
paynment of rent fromthe nmonth of March 1994. While holding that the appell ant-
tenant was a defaulter, the |earned single Judge also observed that since the
rents for the nonths of March 1994 to June 1995 had al ready been deposited
with the Rent Controller and subsequently in the trial court, the respondent-
landl ord would be at liberty to w thdraw the sane.

It is the said decision of the |earned single Judge of the Calcutta Hi gh
Court which is the subject matter of the civil appeal before us.
Appearing in support of the appeal, M. Pijush K Roy, |earned advocate,
urged that by no stretch of imagination could the appellant-tenant be said to be
a defaulter in paynent of rent, since admttedly the rents had regularly been
deposited first with the Rent Controller, Howah and thereafter wth the tria
court with effect fromMarch 1994, M. Roy subnitted that the delay of 15 days
in tendering the monthly rent for the month of March 1994 had been occasi oned
by the fact that although initially the said anount had been tendered within the
time prescribed under Section 4. of the above Act, 'upon the refusal by the
respondent -l andlord to accept the sane, the same had to be tendered again but a
few days beyond the period prescribed under Section 4 of the above Act. M. Roy
submitted that on account of the above, the appellant-tenant filed an application
under Section 5 of the Limtation Act for condonation of delay in tendering
the rent and such application had been duly allowed by the learned Cvil Judge
(Junior Division), Howah, upon paynent of costs.
M. Roy then urged that, in any event, the Wst Bengal Prem ses
Tenancy Act, 1956, had been enacted as a - benevol ent piece of legislation and
under Section 17 (2A) of the said Act the court had been vested with ample
power to extend the time for making all deposits under Sub-section (1) and Sub-
section (2) of Section 17 of the said Act. M. Roy submitted that such 'an
appl i cation having been made, the sane had been duly allowed by the |earned
Cvil Judge (Junior Division) and it was not open to the respondent-|andlord to
claimthat the appellant-tenant was, in fact, a defaulter in payment of monthly
rents which under the aforesaid Act has very serious consequences. I n support
of his aforesaid submission, M.Roy firstly referred to a decision of this Court in
the case of Ms. B.P. Khenka Pvt. Ltd. vs. Birendra Kumar Bhowm ck And Anr.
(1987) 2 SCC 407, which was a case dealing with delay of two nonths in
paynment of the rent. Consi dering the provisions of Section 17 (2A) and Section
17 (2A) (b) of the Act, this Court held that the said default was a default in a
technical sense and not in the real sense and was hence of an inconsequentia
nature. It was further observed that having regard to the intendment of the Act
and the nature of the provisions, it can never be said that the defaults were of
such a serious nature as to warrant the court refusing to exercise its discretion
and to feel constrained to strike out the defence.
Foll owi ng the decision in B.P.Khenka's case (supra), this Court in the
case of Copal Chandra CGhosh vs. Renu Bala Mjundar (Snt.) And Anr., (1994)
2 SCC 258, took a simlar viewregarding the powers of the court to extend the
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time for maki ng deposits of rents.

M. Roy then referred to a three-Judge Bench decision of this Court in

Shi bu Chandra Dhar vs. Pasupati Nath Auddya, (2002) 3 SCC 617, where in

simlar circunmstances, this Court held that the rel evant provisions would

i ndi cate that the court has power to extend the time but that such power has to

be judicially exercised. M. Roy urged that in the aforesaid circunstances, the
deci sion of the learned single Judge of the Calcutta H gh Court <could not be
sustained and was liable to set aside.

Qpposi ng the prayer nade on behal f of the appellant-tenant, M.Bijan

Kumar Ghosh, |earned advocate appearing for the respondent-landlord, reiterated
the stand taken before the H gh Court that since the initial deposit of the nonthly
rent for the nonth of March 1994 had been tendered beyond the tine prescribed
under Section 4 of the Act, the said deposit and all subsequent deposits nust be
held to be invalid and, therefore, the Hgh Court had rightly held that the
appel l ant-tenant was a defaulter in paynent of the nonthly rents.

M . Ghosh urged that the application under Section 17 (2) and (2A) of the

above Act could not possibly cure the initial defect since the provisions thereof
were referable only to Sub-section (1) and Sub-section (2) of Section 17 and not
Section 4 of the above Act.

M . Ghosh 'submitted that inthe aforesaid circunstances, the application

filed by the appellant-tenant under the aforesaid provisions were of no

rel evance to the facts at issue in the instant case.

Having regard to the fact that the West Bengal Prem ses Tenancy Act,

1956, is a benevolent piece of |I|egislation, we have carefully gone through the
provi sions of the Act and the subm ssions nade in connection therewith for the

pur pose of examining the correctness of the view taken by the | earned single

Judge of the Calcutta H gh Court.

Wiile it is no doubt true that Section 4 of the Act provides that rents are to

be paid within the tinme fixed by the contract, or, in the absence of a contract, by
the 15th day of the nmonth next follow ng the month for which it is payable,
once a suit is filed on any of the grounds referred to in Section 13, the tenant
would be entitled to the benefits of extension of tine under Sub-Section (1)
and Sub-section (2) of Section 17 of the Act with reference to the anmpunts to be
deposited wthin Sub-section (1) and (2) thereof. For the purpose of better
under st andi ng, the provisions of Section 17 (1), Section 17 (2) and Section 17
(2A) are extracted hereinbel ow -

"Section 17. Wien a tenant can get the benefit of
protection agai nst eviction.\027

(1) On a suit or proceeding being instituted by the
| andl ord on any of the grounds referred to in section 13,
the tenant shall, subject to the provisions of sub-section (2),

within one nonth of the service of the wit of sumons on
him or where he appears in the suit or proceedi ng w thout
the wit of sumons being served on him wthinone

nonth of his appearance deposit in court or with the
Controller or pay to the |landlord an amount cal cul ated at
the rate of rent at which it was last paid, for the period for
whi ch the tenant nmay have nmade default including the

peri od subsequent thereto up to the end of the nonth
previous to that in which the deposit or paynent is nade
together with interest on such anpunt cal cul ated at the rate
of eight and one third per cent, per annumfromthe date
when any such anmount was payable up to the date of

deposit, and shall thereafter continue to deposit or pay,
nonth by nonth, by the 15th of each succeeding nonth a

sum equivalent to the rent at that rate

(2) If in any suit or proceeding referred to in sub-section
(1) there is any dispute as to the ambunt of rent payable by
the tenant, the tenant shall within the tine specified in sub-
section (1), deposit in court the anpbunt adnitted by himto
be due fromhimtogether with an application to the Court
for determ nation of the rent payable. No such deposit
shal | be accepted unless it is acconpani ed by an application
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for determ nation of the rent payable. On receipt of such
application, the Court shall\027

(a) having regard to the rate at which rent was |ast paid,
and the period for which default nay have been

made, by the tenant, make, as soon as possible

within a period not exceeding one year, a

prelimnary order, pending final decision of the

di spute, specifying the amount, if any, due fromthe

tenant and thereupon the tenant shall, within one

nmonth of the date of such prelimnary order, deposit

in court or pay to the |landlord the anbunt so

specified in the prelimnary order; and

(b) having regard to the provisions of this Act, make, as
soon after the prelimnary order as possible, a fina

order determ ning the rate of rent and the amunt to

be deposited in Court or paid to the landlord and

either fixing the tine within which the anount

shal | be 'deposited, or paid or, as the case may be,

directing that the anount already deposited or paid

be adjusted in such manner and within such time as

may be specified in the order.

(2A) Notwi t hstandi ng anyt hi ng contained in sub-section (1)
or sub-section (2), on the application of the tenant, the
Court may, by order, --

(a) extend the time specified in sub-section (1) or sub-
section (2) for the deposit or paynent of any
amount referred to therein;

(b) having regard to the circunstances of the tenant as
also of the landlord and the total sumii nclusive of
interest required to be deposited or paid under sub-
section (1) on account of default in the payment of

rent, permt the tenant to deposit or pay such sum

in such instalnments and by such dates as the Court

may fix:

Provi ded that where paynent is pernmitted by instalnents

such sum shall include all anmpunts cal culated at the rate of
rent for the period of default including the period
subsequent thereto up to the end of the nonth previous-to
that in which the order wunder this sub-section is to be nade
with interest on any such anpunt calculated at the rate
specified in sub-section (1) fromthe date when such

amount was payable up to the date of such order.?”

Fromthe said provision, it would be evident that it was the intentio
the Legislature that on a suit for eviction being filed under the provis
this Act, the tenant was required to deposit rent either in court or with the
Controller or pay to the landlord an amobunt equivalent to the rate of rent at
which it was last paid, for the period for which the tenant may have nade default
i ncluding the period subsequent thereto up to the end of the nonth previous to
that in which the deposit of rent is nmade together with interest at the rate
indicated therein. In the instant case, there is no willful default in tendering

n of
ons of
Rent

of

the rents by the tenant to the landlord and it was only on account of the initia

refusal of the landlord that the tenant was conpelled to tender rents for the non
of March 1994 for the second time which was according to the tine prescribed
under Section 4 of the Act.

In our view, the provisions of the Act vests the court with anple
authority to extend the time for naking the deposit of rents in case of default
thisis a fit case where the learned Civil Judge (Junior Division) has on a

th

and
true
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interpretation of the provisions of the Act and the circunstances of the case cane
to a finding that the appellant-tenant was not a defaulter. As expressed by
this Court in B.P.Khenka's case (supra), the default, if any, was too technical to
be taken note of so as to arrive at a conclusion that the tenant had conmitted
wi |l ful default in paynent of the nonthly rents.

Apart fromthe above, Section 39 of the Act provides that subject to the
provisions in this Act relating to limtation, all the provisions of the Indian
Limtation Act, 1908 shall apply to suits, appeals and proceedings under this
Act. Since Section 17 (2A) confers power upon the court to extend tinme for
maki ng deposits of all arrears for the period in default, the application nade by
the appell ant-tenant under Section 5 of the Limtation Act for condonation of
delay in the initial tendering of the rent beconmes meani ngful .

For the reasons aforesaid, we are unable to agree with the views
expressed by the | earned single Judge of the Calcutta H gh Court and we
accordingly set aside the order passed by the |earned single Judge in the revision
application and restore the order of the learned GCivil Judge (Junior Division),
How ah hol ding that the appellant-tenant was not a defaulter in paynent of the
rents. ~The appeal is-accordingly allowed but there will be no order as to costs.




