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ACT:

Central Excises and Salt Act, 1944-Sec. 4-Assessable
val ue of goods for Ilevy of duty ~under -Sec. 3-How to
det erm ne assessabl e val ue.

Central Excises ‘and Salt Act, 1944-Sub-sec. 4(c) of
Section 4- Rel at ed Per son-Wo is-Criteria for its
det erm nati on.

HEADNOTE
%

The respondent s manuf act ur ed goods whi ch wer e
assessabl e under Item 68 of the Central Excise Tariff. The
respondents filed price lists for the sale of ~the goods
through their distributors one of thembeing Ms. T.1 & M
Sales Ltd., quoting their price to the distributors _as
assessabl e val ue. Subsequently the respondents required that
the price charged by themfrom buyers at the factory gate
shoul d be accepted as the assessabl e val ue and not the price
to the distributors. The Assistant Collector found that the
distributors were related persons as per 'section 4 of the
Central Excises and Salt Act, 1944 and the price at which
the distributors sold the goods should therefore be the
assessabl e value. On appeal by the appellant-revenue, the
Appel |l ate Collector held that these could not be held to be
the rel ated persons. The Revenue had found that there was an
agreement existing bet ween the respondents and their
di stributors according to which they were the conmpany’s
distributors for the sale of their goods. Myjor portion of
the sales were effected through Ms. T.I. & M Sal es Ltd.
who were the main distributors of Ms. Tube Investnments of
India Ltd. and its subsidiary conpanies and rest of the
sales through the other two distributors. Ms. Tube
I nvestment of India was the holding conmpany of Ms. T.I
Mllers Ltd. The agreenent between the assessee and the T.I
JUDGVENT:

Revenue had further found that there was a territoria
earmarking for the operation of the distributors, who al so
undert ook advertisements and helped the sub-dealers for
mai nt ai ni ng show- r oomrs in deal er’s prem ses. The
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distributors did not deal wth conpetitor’'s goods. The
Revenue had also noted that the assessee granted mark up to
the distributors to cover their establishnent expenses,
travel I i ng expenses, advertisenments and

356

sundry expenses. In view of this the revenue filed a review
petition, but the Appellate Tribunal rejected the review
petition and upheld the finding of the Appellate Collector.
Hence these appeals under section 351(b) of the Act. The
guesti on was whether the distributors were related persons
of the respondents and secondly whether the expenses
incurred for rmaintaining the showroom advertisements etc.
shoul d al so be added to the assessabl e val ue.

Di sm ssing the appeal s this Court,

N

HELD: To find out whether the distributors were related
persons of the manufacturers it is necessary to find out
whet her-the buyer is holding conpany or subsidiary conpany
or relative of the manufacturer. Fromthe explanation of the
relationship furnished in this case, such is not the
position. It —appears that the 1ink between the respondents
T.1. Mller Ltd. Conpany and T.I. & M Sales Ltd., is that
the latter are the main distributors of Ms. Tube
I nvestments of India Ltd., which is the holding conpany of
the respondents. This relationship does not satisfy the
criteria for establishing the related persons concept. These
were limted conpanies at the material tine, and it will be
difficult to say that a linited -conmpany has  any interest
direct or indirect in the business carried on by one of its
sharehol ders. [362A-(C

The mark up in the price was allowed in connection wth
the requirenent to display the maxi num sal e price. The sales
pattern shows also sales to other than distributors and it
is not restricted only to the appointed distributors of T.I
India Limted. In the background of “the facts nentioned
herei nbefore and in the light of the decisions of this Court
in Bonbay Tyre International and Atic Industries cases we
are of the opinion that the Tribunal was right and there is
no cause for interference wth the order of the Tribunal
[ 362C- E]

Union of India and others v. Atic Industries Limted,
[1984] 3 S.C.R 930 and Union of India and Qthers etc. etc.
v. Bonbay Tyre International Ltd. etc. etc., [1984] 1" S.C R
347, referred to.

&

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 1938-39
of 1987.

Fromthe Oder dated 1.10.1985 of the Custons Excise
and Gold (Control) Appellate Tribunal, New Del hi in Appea
Nos. ED (SR) T. 1415/82 Al and 1533/ 84- A
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M K. Banerjee, Solicitor General, A K Ganguli and P
Par meshwar an for the Appell ant.

A T.M Sanpath for the Respondents.

The Judgnent of the Court was delivered by

SABYASACHI MUKHARJI, J. These are appeal s under section

35L(b) of the Central Exci ses and Salt Act, 1944
(hereinafter called "the Act’). The respondents-T.I. Mllers
Ltd. and T.I. Dianpbnd Chain manufacture cycle |anps and

automative chains. Both these goods are assessable under
Iltem 68 of the Central Excise Tariff. The said respondents
filed price lists for the sale of the goods through their
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distributors, nanely, Ms. T.lI. and MSales Ltd., Ms.
Charnvel Agencies and Ms. Anbadi Enterprises Pvt. Ltd.
quoting their price to the distributor as assessabl e val ue.
However, subsequently followi ng the decision of the Madras
Hi gh Court in a valuation case, the respondents required
that the price charged by them frombuyers at the factory
gate should be accepted as the assessable value and not the
price to the distributors. The question is whether the price
charged by the respondents frombuyers at the factory gate
shoul d be accepted as the assessable value for the | evy of
duty under section 3 of the Act. The Assistant Collector
found from the sales pattern of the respondents that the
distributors were ’'related persons’ as per section 4 of the
Act and the price at which the distributors sold the goods
shoul d, therefore, be the assessabl e val ue.

The respondents ~went -up . in appeal before the Appellate
Col l ector. The Appellate Collector held that in order to
establish . nmutuality of business interests, direct and
i ndirect between nanufacturer and buyer, it should be shown
that they have been pronoting the business of each other in
their own-interest and that in the absence of such a finding
in the Assistant Collector’s order, these could not be held
to be related persons. Section 4 of the Act provides that
where the duty of ~‘excise is chargeable on any excisable
goods with reference to value, such value should be
determ ned on the basis of the normal price thereof, that is
to say, the price at which such goodsare ordinarily sold by
the assessee to a buyer in the course of whol esal e trade for
delivery at the time  and place of renoval, where the buyer
is not a related person and the price is the sole
consideration for the sale. W are not concerned for the
purpose of these appeals wth the provisos nor wth sub-
section (2) or sub-section (3) of section 4 of the Act. Sub-
section 4(c) of section 4 defines 'related person’ to nmean a
person who is so

358
associated with the assessee that 'they have interest, direct
or indirect, in the business of each other and includes a

hol di ng conpany, a subsidiary conpany, a relative ‘and a
di stributor of the assessee, and any sub-di stributor of such
distributor. The expl anati on provides t hat " hol di-ng
conpany’, 'subsidiary conpany’ and 'relative have the sane
neani ngs as in the Conpani es Act, 1956.

The words "rel ated person" have been considered by this
Court in Union of India and others v. ~Atic Industries
Limted, [1984] 3 S.C R 930. Bhagwati, J., as the |earned
Chi ef Justice then was, speaking for the Court held that the
first part of the definition of "related person" in clause
(c) of sub-section (4) of section 4 defines "related person”
to nean "a person who is so associated wth the assessee
that they have interest directly or indirectly-in the
busi ness of each other". It is not enough, the Court
observed, that the assessee has an interest, direct or
indirect in the business of the person alleged to be a
rel ated person has an innough, that the person alleged to be
a related person has an interest, direct or indirect in the
busi ness of the assessee. To attract the applicability of
the first part of the definition, it was observed, the
assessee and the person alleged to be a rel ated person nust
have interest, direct or indirect in the business of each
other. Each of themnust have a direct or indirect interest
in the business of the other. The quality and degree of
i nterest which each has in the business of the other nmay be
different, the interest of one in the business of the other
may be direct while the interest of the latter in the
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busi ness of the fornmer may be indirect. That woul d not make
any difference so |l ong as each has got sone interest, direct
or indirect in the business of the other

In the notice issued by the Central Government seeking
to review the Appellate Collector’s order, the Centra
CGovernment indicated that there was an agreement existing
between the respondents and their distributors according to
which they were the conpany’'s distributors for the sale of
their goods. Mijor portion of the sales were effected
through Ms. T.I. and MSales Ltd. who were the nmain
distributors of Ms. Tube Investnents of India Ltd. and its
subsi di ary conpani es and rest of the sales through the other
two distributors. Ms. Tube Investnent of India was the
hol di ng conpany of Ms. 'T.I. MIllers Ltd. The agreenent
between the assessee and the T.1. and M Sales Ltd. was
regi stered under the MRTP-Act. The Government of India al so
found that there was a territorial earmarking for the
operation . of the di stributors, who al so under t ook
advertisenents and hel ped the sub-deal ers for maintaining
show rooms in dealer’s pre-
359
m ses. The distributors did not deal wth conpetitor’s
goods. The Governnent of India also noted that the assessee
granted nmark up ‘to the distributors to cover their
est abl i shnent expenses, travelling expenses, advertisenent
and sundry expenses. On these grounds, the Governnment of
India tentatively considered that it was a fit case for
reversing the order of the Appellate Collector who had hel d
that the distributors were not rel ated persons under section
4 of the Act. The question is, whether the distributors in
this case were related persons of the respondents and
secondl y, whether the expenses incurred for maintaining the
showroom advertisenments etc. should also be added to the
assessabl e value. How the value shoul d be conputed has been
examned by this Court in Union of India and others etc.
etc. v. Bonbay Tyre International Ltd. etc. etc., [1984] 1
S.C.R 347. There, Pathak, J. as the |earned Chief Justice
then was, held that the definition of the words "related
person” did not suffer fromany constitutional infirmty.
This Court reiterated that on a true construction of its
provisions in the context of the statutory schenme the old
section 4(a) should be considered as applicable to the
circunstances of the particul ar assessee hinself and not of
manuf acturers generally. The Court further reiterated that
pursuant to the old section 4(a) the value of an excisable
article for the purpose of the excise |evy should be taken
to be the price at which the excisable articleis sold by
the assessee to a buyer at armis length in the course of
whole sale trade at the time and place of renoval. Were,
however, the excisable article is not sold by the assessee
in wholesale trade, but for exanple, is consunmed by the
assessee in his own industry the case is one where under the
old section 4(a) the value must be determ ned as the price
at which the excisable article or an article of the like
kind and quality is capable of being sold in whol esal e trade
at the tinme and place of renoval. This Court anal ysed the
position under the Central Excise and Salt Act, 1944 as
amended by Act XXII of 1973 that if the price at which the
exci sabl e goods are ordinarily sold by the assessee to a
buyer in the course of wholesale trade for delivery at the
time and place of renpbval as defined in sub-section (4)(b)
of section 4 is the basis for determ nation of excisable
val ue provided, of course, the buyer is not a related person
within the nmeaning of sub-section (4)(c) of section 4 and
the price is the sole consideration for the sale, that would
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be the value. The proposition is subject to the ternms of the
three provisos to subsection (1)(a) of section 4. Were the
whol esal e price of any excisable goods for delivery at the
pl ace of renmoval is not known and the value thereof s
determned wth reference to the wholesale price for
delivery at a place other than the place of rempval, the
cost of transportation from the place of renoval to the
pl ace of delivery should be
360
excluded from such price. It was further held that these
principles could not apply where the tariff value had been
fixed in respect of any excisable goods under sub-section
(2) of section 3. The Court al so dealt with the
interpretation of definition of 'related person’. The Court
further held that the ~“expenses incurred on account of the
several factors which have contributed to its value upto the
date of sale, which apparently would be the date of
delivery, are liable to be included. Consequently, where the
sale is effected at the factory gate, expenses incurred by
the assessee upto the date of delivery on account of storage
charges, outward handling charges, ~interest on inventories
(stocks carried by the manufacturer after clearance),
charges for other services after delivery to the buyer,
nanely, after sales service and marketing and selling
organi sati on expenses i ncluding advertisenent expenses
marketing and selling organi sati on expenses and after-sal es
service pronote the marketability of the article and enter
into its value in the trade. Were the sale in the course of
whol esal e trade is effected by the assessee through its
sal es organisation at a place or places outside the factory
gate, the expenses incurred by the assessee upto the date of
delivery under the aforesaid heads cannot, on ‘the sane
grounds, be deducted. The assessee will be entitled to a
deduction on account of the cost ~ of transportation of the
excisable article fromthe factory gate to the place or
pl aces where it is sold. The cost of transportation wll
i nclude the cost of i nsurance on the freight for
transportation of the goods fromthe factory gate to the
pl ace or places of delivery. The new section 4(4)(d)(i) has
made express provision for including the cost of packing in
the determ nati on of "value" for the purpose of excise duty.
The review application, by the change of [|aw, -~ was
forwarded to the Tribunal. 1t was contended before the
Tri bunal on behalf of the appellant that the distributors
were related persons in terns of the judgnent of this Court
in Bonbay Tyre International case (supra). Qur attention was
drawmn to a letter dated 10th Septenber, 1981 from the
respondents to the Assistant Collector that the mark up
allowed to the distributors was to cover their establishment
expenses, advertisenment, travelling expenses and he pointed
out that this nark wup included certain el enents which have
to be included in the assessable value. The Tribunal held
that according to the judgnment of this Court in Bombay Tyre
I nternational case (supra) where the sale is effected at the
factory gate, expenses incurred on account of charges for
services after delivery to the buyer, nanely after sale
service and marketing and selling organisation expenses,
i ncl udi ng advertisenent expenses could not be deducted from
the assessable value. It was further urged
361
on behal f of the appellant that other features |like division
of territory anobngst the distributors and the nargina
guantity of direct sales otherwise, as well as the fact that
the distributors did not deal in conpetitor’s goods, clearly
indicated that these are related persons. Learned Counse
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drew our attention to the neaning of the term’ordinarily’
given in K G lyer’'s Judicial Dictionary at page 704 and
explained that it neant ’'habitually’, or ’'usually', or
"normally’. In this case, ordinarily sales are only through
di stributors and the sales are nmade by them on behal f of the
manuf acturer. Learned Counsel pointed out that this was a
case where it was an extension of the manufacturer’'s self to
the point of sale by the distributor. Learned Counsel for
the revenue urged that it was a case of indirect
relationship and cane within the ratio of the aforesaid
decision of this Court in Bonbay Tyre International case
(supra). In this case, it was highlighted that manufacturer
had interest in the buyer who were their distributors and

the distributors were only charging limted conm ssion
mai nt ai ned show oons, _and did not deal in the products of
conpetitors of the manufacturer. It was further contended

that sales of their products as original equipment, could
not be ~considered as sales in the ordinary course of
whol esal e ‘trade. It-was further highlighted that the norm of
i nter-connected undertakings found in MRTP Act is not
relevant to decide 'related persons’ in the Act. It was
further argued that nere area restriction is not relevant
for proving nutuality of interests, but it has to be shown
that the sale was not at an arms | ength and but a principa
to principal transaction. It appears fromthe letter dated
10th Septenber, 1981 from the appellants to the Depart nent
that the distributors paid for their-own advertisenments. In
some case, the manufacturer night  release ‘advertisenents
through the distributors. It wasalso urged that even a sole
di stributor could be an independent buyer on behal f of the
manuf acturer and the distributor and in this connection
reliance was placed on the observations of this A K Roy's
case (1977 ELT 177 S.C.). After sal es service undertaken by
the distributors was more in the  nature of replacenent of
def ective goods sold, which any manufacturer was bound to do
and that is a normal essential service of a distributor.

Regarding the ’'mark up’ allowed by the manufacturer to
the distributor as indicating special relationship, it was
contended that it was provided for. in the context of the
requi rement to indicate maxi mum selling price to be marked
on the goods, and in fact, it was in this context that the
appel l ants had nmade a reference to the MRTP Comm ssion.” The
Tribunal held that the distributors were not rel ated persons
and in the light of the observations of this Court in Atic
I n-

362

dustries case (supra) set out hereinbefore. W are of the
opi nion that what was necessary to find out, was whether the
buyer is holding conpany or subsidiary conmpany or relative
of the manufacturer. From the expl anati on of t he
relationship furnished in this case, such is<“-not the
position. It appears that the |ink between the respondents
T.1.MIller Ltd. conpany and T.I. & M Sales Ltd., is the
main distributors of Ms. Tube Investnents of India Ltd.,
who are the holding conpany of the respondents. This
rel ati onship does not satisfy the criteria for establishing
the rel ated persons concept. These were limted conpani es at
the material tine, and it will be difficult to say that a
[imted conpany has any interest direct or indirect in the
busi ness carried on by one of its sharehol ders.

It has been explained that the mark up in the price was
allowed in connection with the requirement to display the
maxi mum sale price. The sales pattern shows also sales to
other than distributors and it is not restricted only to the
appoi nted distributors of T.1. India Linmted.
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In the prenmises the Tribunal’'s upholding the order of
the Appellate Collector, was right and correct. 1In the

background of the facts nentioned hereinbefore and in the
light of the decisions of this Court in Bonbay Tyre
International and Atic Industries cases (supra), we are of
the opinion that the Tribunal was right and there is no

cause for interference with the order of the Tribunal. In
the prem ses, we decline to adnit the appeals.
H S K Appeal s di snmi ssed.
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