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ACT:

Part nershi p-Durations not expressly Provided-Wen can be
implied-Term nation /of Partnership by notice-Partnership
Act, 1932 (I X of 1932), ss. 7, 10, 13(Qg).

HEADNOTE:
The appellant and the respondent entered into a witten
partnership with respect to the managi ng agency business of
two mlls, the ternms of which were, inter alia, that the
managenent shall be carried on'in rotation once in four
years, the appellant to manage for the first four years and
thereafter the respondent to nanage for the next four years
and in the same way thereafter.

999
It further provided that the partners-and their heirs and
those getting their rights shall carry on the management _in
rotation. Soon after disputes arose between the partners
and the appellant gave notice to the respondent termnating
the partnership treating it as a partnership at wll, ~and
the directors of the mlls in their turn terminated the
managi ng agency on the ground that the quarrels between the
partners were detrinental to the good managenment of the
mlls. Thereafter the respondent brought a suit against the
appellant and the mlls for dissolution of the partnership
firm and danages alleging that dissolution of t he
partnership by the appellant by notice was fraudulent and
connived at by the mills. The trial court held that the
partnership was at will and the termnation of the nanaging
agency was, |egal and disall owed damages. On appeal by the
respondent the High Court held that the partnership was not
a partnership at will and could not be dissolved by notice
by the appellant. The termination of the nanaging agency
was also held to be illegal. On. appeal by the appellant
with a certificate of the H gh Court:
Hel d, that considering the provision that the managenent
woul d be carried on in rotation between the partners in four
yearly periods and that the heirs of the partners would al so
carry on the business in rotation the intention was
obviously to have a partnership of some duration, though the
duration was not expressly fixed in the agreenent. The
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duration of a, partnership may be expressly provided for in
the contract but even when there is no express provision,
courts have held that the partner. ship will not be at wll
if the duration can be inplied.

Grawshay v. Manle, Swans 495; 36 E.R 479, foll owed.

The contract in this case disclosed a partnership the deter-
m nation of which was inplied, nanely, the termnation of
the managing agency and, therefore, under s. 7 of the
Partnership Act it was not a partnership at will and was not
legally termi nable by the notice given by the appellant.

In view of the strained atnosphere between the partners
there was sufficient reason for the mill to termnate the
managi ng agency and the resolution of the board of directors
term nating the nmanagi ng agency agreenent confirmed by the
general neeting of the shareholders, did terminate the
managi ng agency. There was neither any fraud nor coll usion
by the mlls with the appellant:

Morarji  Gokul das and Co. v. Shol apur Spinning and Waving
Co. Ltd. 'and Ohers, Al.R 1944 P.C. 17 and Conmi ssioners
of Inland Revenue v. Sansom [1921] K B. 492, referred to.
The partnership in the present case nust be deened to have
determ ned on the date of the passing of the resolution by
the board of directors term nating the managi ng agency.
Sections 10 and 13(f) of the Partnership Act have no
application to the/facts of the case.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: - Givil Appeal No. 375 of 1956.
Appeal fromthe judgnent and decree dated July 27, 1953, of
the Madras Hi gh Court, in A S. No. 623 of 1949.

A V. Viswanat ha Sastri and S. Venkata Krishnan, for the
appel | ant s.

M C. Setalvad, Attorney-General for India, R Ganapathy
lyer and G Copal akri shnan, for the respondent.

1961. February 27. The Judgnent of the Court was delivered
by

WANCHOO, J.-This is an appeal on a certificate granted by
the Mdras Hgh Court. The brief facts necessary for
present purposes are these: The present suit was brought by
Mut happa Chetti ar (hereinafter referred to as t he
respondent) against K. Thiagarajan Chettiar (hereinafter

called the appellant) and the Saroja MIls Ltd. In~ 1939
these two persons thought of doing business jointly by
securing managi ng agencies of sone mlls. In t hat

connection they carried on negotiations wth (two mlls,
nanely, Rajendra MIIs Linmted, Salemand the Saroja MlIs

Limted, Coinbatore (hereinafter called the MIIs). The
managi ng agency of the MIls was with the Cotton Corporation
Limted. On Cctober 4, 1939, the sai d Cor por ati on

transferred and assigned its rights to the appellant and the
respondent under the name of Mithappa and Co. On Novenber
15, 1939, the MIIls at an extraordi nary general neeting  of
the sharehol ders accepted Mut happa and Co. as the nmanaging
agents and nmde the necessary changes in the Articles of
Associ ati on. Later the appellant and the r espondent
obt ai ned the managi ng agency of the Rajendra MIls Linted,
Sal em The managing agents of this mll were Sal em
Bal asubr amani am and Co. Ltd. Mithappa and Co. purchased al

the shares of the Salem Balasubramaniam and Co. and
thereafter carried on the business of the managi ng agency of
this mll in the name of Sal em Bal asubramani am and Co. Ltd.
In Novenber 1940 the appellant and the respondent entered
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into a witten partnership agreenent with respect to

1001

the managing agency business of the two mlls. We shal
consider the terns of this agreenent later and all that we
need say at this stage is that turns were fixed for the
appel | ant and respondent to | ook after the actual managenent
of the two mlls and the appellant’s turn was the first and
he therefore came into actual control of the two mlls
Soon after however disputes arose between the appellant and
the respondent with respect to the managi ng agency of the
Rajendra MIls Limted, which resulted in various suits
being filed between the partners, to which we shall refer
| ater. Eventually on NMarch 4, 1943, the appellant gave
notice to the respondent. termnating the partnership
considering it as a partnership at will. This was followed
by the directors of the MIls termnating the nanaging
agency of Mithappa, and Co. on.the ground that conpany had
ceased to exist and al'so on the ground that quarrels between
the partners of the firm were not conducive to good
nmanagenent of the MIlls. This  was notified to t he
respondent _on March 22, 1943. This action of the directors
was approved in a neeting of ‘the shareholders of the MIlls
on Septenber 29, 1943, and necessary nodifications were
again nmade in the Articles of Association. In between on
April 17, 1943, /'the respondent had filed a suit for a
declaration that Mithappa and Co. continued to be the
managi ng agents of the MIIls and for obtaining possession of
the office of managi ng agents for hinself or along with the
appel l ant and al so for a permanent~ injunction  restraining
the MIlls from appointing any other nanagi ng agents. Thi s
suit was dismssed by the trial court on the ground that it
was not nmintai nabl e under s. 69 of the Indian Partnership
Act, No. | X of 1932 (hereinafter called the Act), though the
trial court gave findings on other issues also. The respon-
dent went up in appeal to the Madras H gh Court against the
decree in that suit. This appeal was dism ssed on July 8,
1948, as the Hgh Court held that the finding of the
subordinate judge that the suit was not mmintainabl e / under
s. 69 of the Act was correct. The H gh Court however nade
it clear that it was

1002

expressing no opinion on the correctness “or  otherw se of
the other findings recorded by the subordi nate Judge.

Wiile this appeal was pending the respondent brought the
present suit on February 28, 1946. In this suit he
prayed for dissolving the firm Mthappa and Co., for
accounts and for damages against the appellant and the
MIIs. The main contention of the respondent in the  suit
was that the alleged dissolution of partnership by the
appel lant and the renoval of Miuthappa; and Co. from the
managi ng agency of the MIls "were part of a scheme of fraud
concei ved by the Appellant which was actively connived at by
the mlls in order to defeat and defraud the respondent of
"his legitimte dues and his right to continue and act  as
the 'managi ng agent of the MIIls. The damages clained were
estimated at the figure of five lacs of rupees to be
recovered from both the appellant and the MIls or from
either of them |In the alternative the respondent clainmed
that even if Mithappa and Co. had been renoved validly from
the managi ng agency on Septenber 29, 1943, he was entitled
to account fromthe appellant from Novenmber 15, 1939, to
Septenber 29, 1943. The suit was resisted by both the
appellant and the MIls and their case was that the
partnership was one at will and therefore ’',Was wvalidly
termnated by the appellant by notice. It Was further
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contended that in any case the MIls were wthin their
rights in ternminating the nanaging :,agency of Mithappa and
Co., as that firm bhad ceased to exist and there were
interm nable disputes between the partners. Fraud and
collusion were denied and it 'was alleged that it was the
respondent’s conduct which conpelled the appellant to give
notice of termnation of partnership and the MIlls to
termnate the nanaging agency. The MIls took a further
pl ea, namely, that so far as they were concerned, the suit
was barred under s. 69 of the Act.

The trial court held that the firm of Mithappa and Co. *as a
partnership at will and therefore was |legally dissolved by

the appellant by giving notice dated March 4, 1943. It
further held that no case of fraud
1003

had proved and that the term nation of the nanaging agency
was legal. As tothe MIls the trial court held that the

suit against themwas barred under s. 69 of the Act. In
consequence the suit against the MIIls was dismssed in toto
and the " prayer for damages was al so rejected. The tria

court however directed the appellant to account for the
profits earned from the inception of the partnership
business till March 4, 1943, when the partnership was
term nated by the appellant by notice.

Thereupon the respondent went up in appeal to the High
Court. The Hi gh Court held that the suit against the MIlls
was barred under s. 69 of the Act, though it was made clear
that if there were assets of the partnership firm in
possession of the MIls the respondent would be entitled to
recover them The High Court however ordered the MIls to
bear their own costs in both the courts on the ground that
the MIls were guilty of fraud. As to the case against the
appel l ant, the High Court held that the partnership was. not
a partnership at wll and therefore it could not be
di ssol ved by notice by the appellant. 1t further held that
the appellant fraudulently and in collusion with the MIlls
purported to dissolve the partnership by issuing an/ illega

notice and to have the managi ng agency terminated by the
MI1ls, and in consequence the termination of the nanaging
agency was illegal. On the view therefore that the
partnership as well as the managi ng agency continued and on
a review of the circunmstances, the Hi gh Court held that this
was a fit case for dissolving the partnership and  fixed
March 10, 1949, 'which was the date of the decree of the
trial court as the date from which the partnership would be
di ssol ved. Consequently it nodified the decree of the tria

court and passed a prelimnary decree for accounts against
the appellant in respect of the firm Mit happa and Co.  from
Novenber 15, 1939, to March 10, 1949.. and added that  the
respondent could al so recover any anount found due to himon
taking accounts against the partnership assets, if-any, in
the hands of the MIls. The appellant thou applied for a
certificate to
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appeal to this Court which was granted; and that is how the
matter has cone up before us.

The first question therefore that arises for our deter-
mnation is whether the partnership in this case is a
partnership at wll and it is necessary to refer to the
terns of the partnership agreenent to determne this
guestion. After reciting that the managenent of the. Mlls
was being carried on in the nanme and style of Mithappa and
Conpany and of the Rajendra MIls Limted in the nane and
style of Salem Bal asubranmaniam and Co. Limted, the
partnershi p agreement goes on to say that the partners shal
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get in equal shares the salary, commssion, profit, etc.,
that may be realised fromthe aforesai d managi ng agenci es.
It provides for carrying on the management in rotation once
in four years, the appellant to manage for the first four
years and thereafter the respondent to nanage for the next
four years and in the same way thereafter. It further
provides that the partners and their heirs and those getting
their ’'rights shall carry on the managenent in rotation

The accounts were to be nade once in every year after the
closing of the yearly accounts of the two mills. There were
then provisions as to borrowing with which we are not con-
cerned. The agreenment further provides that in case either
partner thinks of relinquishing his right of managenent
under the agreenment it shall be surrendered to the other
partner only but shall not be transferred or sold to any
ot her person whatever. Finally it is provided that the two
partners shall carry on the affairs of the firmby rotation

once in four years and the incone realised thereby shall be
di vided year ~after year and the partners and their heirs
shall get ~the sane in equal shares and thus carry on the

partnership managenent.

The contention on behalf of the appellant is that as this
partnership does not fall under s. 8 of the Act and is not
within the two exceptions under s. 7, it is a partnership at
will. Section 7 provides that where no provision is nade by
contract between the partners for the duration of the
partnership, or for the deternmination of the partnership

the partnership is partnership at will. Sectioon 8 provides
that a person may

1005

becone a partner wth another person in particul ar
adventures or undertakings. Section 43 provides that where
the partnership is at will, the firmmay be dissol ved by any

partner giving notice in witing to all the other partners
of his intention to dissolve thefirm~ On the other hand if
the partnership is not at will, a. 42 applies and is in
these terns: -
"Subject to contract between the partners a
firmis dissol ved-

(a) if constituted for-a fixed term by the
expiry of that term

(b) if constituted to carry out one or nore
adventures or undertakings, by the conpletion
t her eof ;

(c) by the death of a partner; and

(d) by the adjudication of a partner as an

i nsolvent. "
Section 44 provides for dissolution by the court. The  Hi gh
Court was of the viewthat looking to the terns of the
partnership it could not be held to be a partnership at wll
and that under s. 7 it will be a case of a partnership the
duration of which as well as the deternination of which were
fixed. The H gh Court was further of the viewthat s. 8 of
the Act would also apply to the partnership in question  as
the evidence showed that the partners had entered into
partnership in order to carry on the business of nanaging
agency of the two nills and such business was an under-
taking, As we read the ternms of the agreenment it seems to us
cl ear that the intention could not be to create a

partnership at wll. The partners contenplated that the
managenent would be carried on in rotation between them in
four yearly periods. It was also contenplated that the

heirs of the partners would also carry on the managenent in
rotation. Considering this provision as well as the nature
of the business of partnership it could not be contenplated
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that the partnership could be brought to an end by notice by
ei ther partner. The intention obviously was to have
a partnership of some duration, though the duration was not
expressly fixed in the agreement. Now s. 7 contenplates two
exceptions to a partnership at will.
1006
The first exception is where there is a provision in the
contract for the duration of partnership; the second
exception is where there is provision for the determ nation
of the partnership. In either of these cases t he
partnership is not at will. The duration of a partnership
may be expressly provided for in the contract; but even
where there is no express provision, courts have held that
the partnership will not be at will if the duration can be
i mpli ed. See Hal shury’s Laws of England, Third Edition
Vol. 28, p. 502, para. 964, where it is said that where
there is no express agreenent to continue a partnership for
a definite period there may be an inplied agreement to do
so. In Crawshay v. Maule (1) the sanme principle was laid
down in these words at p. 483:-
" The general rules of partnership are well-
settled. Wiere no termis expressly linmted
for its duration, and there is nothing in the
contract to fix it, the partnership may be
terminated at a nonment’'s notice by either
party...... Wt hout doubt, in the absence of
express, there nmay be an inplied, contract as
to the duration of a partnership."”
The same principle in our opinion applies to a case of
determ nation. The contract may expressly contain that the
partnership wll determne in certain circunstances; but
even if there is no such express term an inplied termas to
when the partnership will determne may be found in the
contract. What we have therefore to see is whether in the
present case it is possible to infer fromthe contract of
partnership whether there was an inplied term as to its
duration or at any rate an inplied termas to when /it will

det er mi ne. It is clear fromthe terns of the contract of
partnership that it was entered into for the -purpose of
carrying on rmanagi hg agency business. Further the term

relating to turns of the tw partners in the actua
managenment and the further termthat these turns will go on
even in the case of their heirs in our opinion clearly
suggest that the duration of the partnership would be the
same as the duration of the nanaging agency. We _cannot
agree that this means that the partnership
(1) [1818] 36 E.R 479. 483.

1007

woul d becone pernmanent. In any case even if there is / sone
doubt as to whether the terns of this contract inplied any
duration of the partnership, there can in our opinion be no
doubt that the terms do inply a determination of the
partnership when the managi ng agency agreenment comes to an
end. It is clear that’ the partnership was for the sole
busi ness of carrying on the managi ng agency and therefore by
necessary inplication it nust followthat the partnership
woul d deternmi ne when the nmanaging agency det er m nes.
Therefore on the terns of the contract in this case, even if
there is some doubt whether any duration is inplied, there
can be no doubt that this contract inplies that the
partnership will determne when the nmanagi ng agency
term nates. In this viewthe partnership will not be a
partnership at will as s. 7 of the Act nakes it clear that a
partnership in which there is a termas to its deternination
is not a partnership at will. Qur attention was drawn in
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this connection to atermin the contract which |ays down
that either partner may withdraw fromthe partner. ship by
relinquishing his right of management to the other partner
That however does not nake the partnership a partnership at
will, for the essence of a partnership at will is that it is
open to either partner to dissolve the partnership by giving
notice. Relinquishnment of one partner’s interest in favour
of the other, which is provided in this contract, is a very
different matter. It is true that in this particular case
there were only two partners and the partnership will cone
to an end as soon as one partner relinquishes his right in
f avour of the other. That however is a fortuitous
circunstance; for, if (for exanple) there had been four
partners in this case and one of themrelinqui shed his right
in favour of the other partners, the partnership would not
cone to an end. That clearly shows that a term as to
relinqui shnment of a partner’s interest in favour of another
woul d not ~make the partnership one at will. W my in this
connection refer to Abbott v. Abbott (1). That was a case
where there were nore than two partners and it was

(1) [1936] 3 Al E.R 825

1008

provided that the retirement of a partner would not
term nate the partnership and there was an option for the
purchase of the retiring partner’s share by other partners.
It was held that in the circunstances the partnership was
not at will and it was pointed out that only when all the
partners except one retired that the partnership would cone
to an end because there could not be a partnership with only
one partner. W are, therefore, in agreenment with the High
Court that the contract in this case disclosed a partnership

t he determ nation of which is inplied, nanel vy, t he
term nation of the managi ng agency and, therefore, under s.
7 of the Act it is not a partnership at wll. I'n the

circunmstances it is unnecessary to consider whether the case
will also come under s. 8 of the Act.

The next question that arises is whether the managi ng agency
has been terminated legally ; for if that is so the
partnership would al so be determined. This takes us to the
history of the relations between the partners after the
partnership cane into existence. It seens that disputes
arose between the partners sone tine in 1941 in connection
with the Rajendra MIIs Limted which was one of the mlls
i ncluded in the managi ng agency busi ness. The respondent
filed a suit on March 4, 1942, against the appellant and
Sal em Bal asubramani am and Co. Limted with respect ~to the
"all otment of shares in the managi ng agency conpany On March
11, 1942, the respondent filed another suit, this tinme on
the basis of debentures which he hold against the MIlls,
praying for a decree against the MIls with respect to the
debenture amount., On June 17, 1942, the respondent filed a
third suit with respect to the Rajendra MIIls Linmted for a
declaration that the respondent was a partner owning  half
share in the managi ng agency of the Rajendra mlls Limted

On the same day the respondent filed a fourth suit against
the appellant, his son and Sal em Bal asubramani am and Co.
Limted with respect to certain actions taken by the
managi ng agency company. On July 15, 1942, the appellant
filed a counter-suit against the respondent and the managi ng
agency conpany relating to the Rajendra MIls Limted for a

1009

declaration that the respondent had no interest in the
managi ng agency conpany and for further reliefs. There is
no doubt, therefore, that the relations between the partners
were very strained in 1942. The respondent admitted in his
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statenent that fromthe end of 1941 there was enmty between
him and the appellant and there were vital differences
between them and litigation was going on, though he said
that in spite of the enmity he was willing to co-operate
with the appellant iif the amount of which he had been
defrauded were paid to him on accounting. So far as the
litigation with respect to the Rajendra MIls Limted was
concerned the respondent lost and it was held that he had
withdrawmn from the partnership of the managing agency
conpany with respect to that mll. As to the suit on
debentures, the noney was deposited in court and the dispute
was only about costs. That matter also went up to the High
Court and finally the High Court refused to allow costs to
the respondent.

It was in this strained atnosphere between the partners that
the appellant gave notice dated March 4, 1943, termnating
the partnership with respect to.the MIls considering it as
a partnership at will. W have however held that the
partnership was not a partnership at will and the notice
given by the appellant could not, therefore, termnate it
legal ly. But— the question still > remains whether t he
managi ng agency of the MIls was termnated legally ; for if
that was so the partnershi p would al so come to an end on the
date the managi ng agency was term nated in view of what we
have hel d above. The Hi gh Court has exam ned the
circunstances in this connection and has conme to the
conclusion that the appellant fraudulently and collusively
with the MIIls got the managi ng ~agency term nated and,
therefore, the termination of  the managing agency was

illegal. W are unable to agreewith this view of the High
Court. It is, therefore, necessary to exam ne the
circunstances in which the termnation canme about. The
appel l ant sent a copy of his notice dated March 4, 1943,
term nating the partnership to the MIlls also, The

respondent sent a reply to this notice in which he | clained
that the partnership was

1010

not at will and the appellant was not entitled to ‘termnate
it, and a copy of this reply was also sent to, the MIls on
March 16, 1943. On March 22, 1943, the directors ~of the
MIls held a nmeeting. In that neeting the directors decided
that as the partners of Mithappa and Conpany were unable to
get on in harnony with each other and were involved in
litigation and several suits were going on between them -and
on account of their differences the work of the  MIls was
suffering and was, likely to suffer and also  because
Mut happa and Conpany had ceased to exist and had lost its
right of managenment and was no longer in a position to
manage the MIlls, it becane necessary to appoint  other
nmanagi ng agents. Thus by this resolution the ~managing
agency of Mithappa and Conpany was terminated  for two
reasons: (1) that there were differences between the
partners of the managi ng agency conpany and the work of the
MIls was suffering and was likely to suffer, and (2) that
Mut happa and Conpany had cone to an end and, therefore, had
lost its right of managenment. |t appears that before this
resolution was passed the appellant had been purchasing
shares of the MIlls in the market and had acquired a
controlling interest therein. The Hi gh Court, therefore,
thought that the hidden hand of the appellant was visible
behind this resolution of the directors of the MIlls, the
nore so as the appellant’s son was noninated by the sane
resolution to adnminister the whole affairs of the MIlls
subject to the control and direction of the board of
directors till such tine as suitable managing agents were
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appoi nt ed. This action of the board of directors was
confirmed at a general neeting of the shareholders on
Sept enber 29, 1943.

The Hi gh Court thought that as the appellant had acquired a
controlling interest in the MIls he was behind t he
resolution of the directors of March 22 1943, and the
resolution of the general neeting of the shareholders of
Septenber 29, 1943. It may be that the appellant having
acquired a controlling interest in the MIls had a good dea

to do with the resolutions; but that in our opinion would
not necessarily make his

1011

conduct fraudulent and the termination of the managing
agency agreenment illegal. It is not in dispute that there
was no agreenent between the partners that either of them
woul d not purchase shares-of the MIIs in open narket. We
do not therefore see anything inproper in the conduct of the
appel | ant when he purchased the shares of the MIIs in open
market . and nanaged to acquire the <controlling interest
therein. ' _The appel | ant obvi ously had two capacities: in one
capacity he was a partner of the respondent in the managing
agency business, in the other capacity he was a |arge
sharehol der of the MIls and as such shareholder it was
certainly his interest to see that the interest of the MIls
did not suffer. The crucial question therefore is whether
the action taken by the MIIs by the two resolutions is such
as woul d be taken by any prudent conmpany when faced with the
situation with which the MIIs was faced in the present
case. There can in our opinion be no doubt that any conpany
when faced with a situation in which the MIls was in this
case, and finding that the two partners of its  managing
agency firmwere fighting tooth and nail and there was no
| ove | ost between them and al so finding that the interest of
the MIls was suffering and was |likely to suffer because of
the bad blood between the two partners of the managing
agency, was bound to take  steps to protect its own
interests. The fact that the major shareholder in the MIIs
al so happened to be a partner in the nanagi ng agency / woul d
not disentitle himfromacting in the interest of the MIlls
as a mgjor shareholder. W nmay in this connection refer to
Morarji CGocul das and Co. v. Shol apur Spinning and Waving

Co. Ltd. and Ohers(1l). 1In that case a question arose
whet her the term nation of the managi ng agency agreenent was
illegal on the ground of misconduct. It was found in that

case that there were quarrels between the partners of the
managi ng agency firmof such a nature and duration as to
inmpair seriously their capacity to discharge their duty to
the conpany as nmanagi ng agents and to affect ‘prejudicially

the interests of the conpany. It was held that :-
(1) A1.R 1944 P.C. 17.

129
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In each case the question nmust be whether
the m sconduct proved, or reasonabl y
appr ehended, has such a direct bearing on the
enpl oyer’ s busi ness or on the discharge by the
enpl oyee of that part of the enpl oyer’s
business in which he is enployed, as to
seriously affect or to threaten to seriously
af f ect the enpl oyer’ s busi ness or the
enpl oyee' s efficient discharge of his duty to

hi s enpl oyer."
If on the facts and circunstances of the case it was so, the
term nation of the managi ng agency woul d be justified. In

the present case there can be no doubt that the quarrels
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between the two partners of the managi ng agency firmwere so
serious and of such duration as to inpair their capacity to
di scharge their duty to the MIIs as managi ng agents and to
affect the interests of the MIIs prejudicially. Therefore,
if the directors of the MIIls came to that conclusion it is
in our opinion not correct to say that conclusion was
arrived at fraudulently, sinply because a mmjor sharehol der
happened to be the appellant. W nmay in this connection
refer to the observations of Younger L.J. in Comn ssioners
of Inland Revenue v. Sansom (1) :-
" No doubt there are anbngst such conpani es,
as amongst any other kind of association
bl acksheep;  but in ny judgnent such terns of
reproach as I have alluded to should be
strictly reserved for those of them and of
their directors. who are shown to deserve
condemmation, and | amquite satisfied that
the indiscrimnate use of such terns has, not
i nfrequently, led to results which wer e
unfortunate and unjust, and in ny judgnent
this is no case for their use.”
These remarks are in our opinion apposite in the present
cont ext . It is true that the appellant had a hand as a
maj or shareholder in the two resolutions and this was never
hidden; but it is equally true that in the circunstances
then existing any prudent board of directors and any body of
sharehol ders interested in a conpany would act in the manner
in which the board of directors and the sharehol ders of the
MIls
(1) [1921] 2 K B. 492, 514.
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acted in the present case. W cannot therefore agree wth
the Hgh Court that this is a case where the board of
directors and the shareholders acted fraudulently in
collusion with the appellant, for we cannot forget that the
appellant as a mjor shareholder of the MIlls coul d
legitimately act to protect themand the action taken was
such as any board of directors and any body of sharehol ders
would bona fide take. |In the circunstances we are of
opinion that the resolution of the board of directors
term nating the nanagi ng agency agreenent, confirmed by the
general neeting of the shareholders, did legally termnate
the nmanaging agency between the MIIs and Mithappa and
Conpany. It is true that in these resolutions a second
reason was given for the termnation, viz., that Mithappa
and Co. had cone to an end because of the notice of March 4.
That legal position is in our view incorrect; but that apart
there were otherw se sufficient reasons for the MIls to
termnate the nanaging agency in the circunstances 'wth
which it was faced
The next question that arises is as to when the  -managing
agency can be said to have been term nated, i.e., whether on
March 22, 1943, or on Septenber 29, 1943. Now under  's.87-
B(f)of the Indian Conpanies Act, No. VII of 1913, which was
then in force, the appointnment of a nmanaging agent, the
renoval of a nanagi ng agent and any variation of a nanaging
agent’s contract of managenent shall Dot be wvalid unless
approved by the company by a resolution at a general neeting
of the conpany. This provision clearly shows that a
managi ng agent may be appoi nted and renoved by the board of
directors, though such appointnent and renoval is subject to
the approval by the conpany by a resolution at a genera
neeting of the conpany. W agree with the H gh Court that
when the conpany at its general neeting approves of an
appoi ntnent or of a renoval, the approval takes effect from
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the date of the appointnent or renoval by the board of
directors. On this view therefore, when the general neeting
in this case approved the action of the board of directors,
the removal becane valid and canme into effect from March 22

1943.
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Therefore, the managi ng agency agreenent in this case was
validly terminated on March 22, 1943. As we have already
held that there was an inplied termin the contract of
partnership that it will deternine when the nanagi ng agency
agreement with the MIls termi nates, the partnership in the
present case nust under the contract be deened to have
determned on March 22, 1943. Therefore, the respondent
will be entitled to an account only from Novenber 15, 1939,
to March 22, 1943.

The |earned Attorney-General however referred us to ss. 9,
10 and 13(f) of the Act and his contention was that. the
appel I ant = rmust —account for all the profits made by him out
of the nanagi ng agency busi ness, even after March 22, 1943.
Unders. 10 _every partner has to indemify the firm for any
loss caused to it by his fraud in the conduct of the
business of the firmand under s. 13(f) a partner has to
indetmify the firmfor any |loss caused to it by his wilful
negl ect in the conduct of the business of the firm |In the
first place, such'a case was not nade out in the plaint by
the respondent; in the second place we are of opinion that
ss. 10 and 13(f) have no application to the facts of the
present case. We therefore reject thi's contention

That | eaves the question of costs.. So far as Saroja Mlls
Limted are concerned, we are of opinion that they are
entitled to their costs throughout fromthe respondent as
their action in termnating the nanaging agency has been
held by wus to be legal and valid: As* to Thiagarajan
Chettiar we are of opinion that inthe circunstances of this
case, the order of the subordinate judge that Muithappa
Chettiar (respondent) and Thiagarajan Chettiar (appellant)
should bear their own costs is just and we order /them to
bear their own costs throughout.

W therefore allow the appeal in_ part and -order that
accounts will be taken from Novenmber 15, 1939, to March 22,
1943, as between Thi agaraj an Chettiar and Mit happa Chetti ar

The respondent will pay the costs of Saroja MIlls Limted
throughout; but Muit happa Chettiar and Thi agarajan Chettiar
will bear their own costs throughout.

Appeal allowed in part.
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