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GHULAM HASAN J.-In order to understand and appreciate the
point arising for consideration in this case, it wll be

necessary to set out a few prelimnary facts : -

One Aboobaker Abdul Rehman, a resident of Bonbay, received
on Decenber 16, 1949, fromthe Additional Custodian, Bomnbay,
a notice wunder section 7 of Ordinance No. XXVII of 1949
calling upon himto show cause why his interest in certain
specific property should not be declared to be evacuee
property. A further notice issued on January 11, 1950,
required himto show cause why he should not be declared an
evacuee and all his properties declared to be evacuee
properties. On February 8, 1950, the Additional Custodian
deci ded that Aboobaker was not an evacuee, but at the sane
time issued a fresh notice to him under section 19,
requiring himto show cause why he should not be declared an
"intendi ng evacuee" and on-the foll owi ng day, February 9, he
decl ared Aboobaker as an "intendi ng evacuee" upon the sane
evi dence. . Aboobaker does, not appear to have contested this
order, | but one Tek Chand Dol wani, first informant, carried
the matter in appeal to the Custodi an General, praying that
Aboobaker - be ~declared an evacuee and that the Inperia
Ci nema, one of his properties, be allotted to him

The O dinance expired on Cctober 18, 1949, and was
repl aced by Act XXXI" of 1950 (The Adm nistration of Evacuee
Property Act) which cane into operation on April 17, 1950.
It is not denied that although the O di nance was repeal ed by
section 58, the proceedings taken in the exercise of any
powers conferred by the O di nance shall be deened to have
693
been taken in the exercise of the powers conferred by the
Act as if the Act werein force on the day the  proceedings
wer e taken.

The appeal was heard on May 13, 1950, when the preliminary
objections in regard to the maintainability of the ‘appea
were argued and the appeal was adjourned to My 15 for
orders. On My 14, Aboobaker died leaving him surviving
three son and 9 daughter as his heirs under the Mhamedan
law, the sons taking 2/7th share each and the  daughter
1/ 7t h. On May 15, the Custodian. General pronounced the
order which was, however,, dated May 13. By this order he
dismssed the prelimnary objections and directed that
further enquiries should be made and that  Aboobaker  be
exam ned further on August 19, 1950. The hearing of the
appeal was adjourned fromtine to tine and was fixed for
final disposal on March 7, 1951. Notice of-this hearing was
issued to Ebrahi m Aboobaker (son) and Hawabai Aboobaker
(daughter) who owned between thenselves 3/7th~ share to
appear as the heirs and legal representatives of. the
deceased. The petitioners, who are residents of India-their
two brothers are said to have migrated to Pakistan-filed on
February 26, 1951, M scell aneous Petition No. 15 of 1951, in
the Punjab H gh Court for a wit of prohibition ‘or for
directions or order directing the Custodian GCeneral to
forbear fromproceeding with the hearing of the appeal or
maki ng any order in the said appeal or from declaring the
properties |left by the deceased as evacuee properti es. The
petitioners contended inter alia that after the death of
Aboobaker the Custodian General had no jurisdiction to
proceed with the appeal. The petition was dism ssed on My
24, 1951, the High Court holding that the Custodi an -Cenera
had jurisdiction. Leave to appeal was granted but the High
Court did not stay the hearing of the appeal by the
Custodi an General which was fixed for July 3, 1951, and
directed that the Custodian General should not pass fina
orders wuntil July 23, 1951. On ,July 3, the Custodian
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General heard the appeal and
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on July 30 which was the date fixed for final orders he
decl ared Aboobaker to be & evacuee and his properties to be
evacuee properties.

On August 6, 1951, the petitioners filed a petition
(M scell aneous Petition No. 191 of 1951) under article 226
of the Constitution in the Bonbay Hi gh Court against the
Custodi an GCeneral and the Custodi an, Bombay, for a wit of
certiorari for quashing and setting aside the said order and
for an order directing the Custodian General and the |oca
Custodian from acting ‘upon the order or from taking
possessi on of the property which was situate in Bonbay. The
petition was di sm ssed by Shah J. on October 4, 1951, on the
ground that the Bombay High Court had no jurisdiction
agai nst the Custodian Ceneral and that the petition against
the |local Custodian was premature. Appeal No. 88 of 1951
was filed on October 5, 1951 against the said order to the
Bonbay Hi'gh-Court. An interimorder was passed whereby the
petitioners undertook to keep accounts and not to di spose of

t he properties while the Custodian GCeneral gave an
undertaking not to take possession pending the hearing of
the appeal. The appeal came up for hearing on Novenber 20,

1951, before the Chief Justice and Gj endragadkar J. but it
was allowed to stand over with a viewto await the decision
of this Court in appeal against the order of the Punjab Hi gh
Court as they did not wish to pass any order . which m ght
conflict wth the decision of this court. That appeal was
dismssed by this Court on My 26, 1952. See Ebrahim
Aboobaker and Another v. Custodian GCeneral —of Evacuee
Property(1). This Court decided only the prelininary point
that Tek Chand Dol wani was entitled to prefer an appeal but
left the question about the jurisdiction of the Custodian
CGeneral to declare the properties of Aboobaker as | evacuee
properties after his death open as that question was not
raised before it, the order of the 30th July, 1951, having
been passed after the filing of the appeal in the Suprene
Court and al so because that question
(1) [1952] S.C.R 696.
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was pending determnation in the appeal before the Bonbay
H gh Court.

Appeal No. 88 of 1951 was dism ssed on 1st/2nd July, 1952,
by the Chief Justice and Gajendragadkar J. on t he
prelimnary ground that they had no jurisdiction to quash
the order of the Custodi an General passed on 30th-July, 1951
They declined to pass any order against the |local Custodian
observing that they could not do indirectly what could not
be done directly. A petition for |eave to appeal was also
rejected by the Hi gh Court on the 14th July, 1952.

Petition No. 105 of 1952 is for special |eave to ‘appea
agai nst the order of the Custodi an General dated July 30,
1951. Petition No. 106 of 1952 is against the order of the
Appel | ate Bench of the Bonbay Hi gh Court dated 1st/2nd July,
1952. Petition No. 247 of 1952 is an independent petition
under article 32 of the Constitution, challenging the order
of the Custodian Ceneral dated July 30, 1951, as being in
violation of the fundamental rights of the petitioners and
bei ng wi t hout jurisdiction

Tek Chand Dolwani has filed a caveat against the Petition
No. 105 of 1952, while the petition under article 32 has
been heard upon notice to the Custodi an CGeneral. In this
petition it is subnmtted that on a true construction of the
rel evant provisions of the Ordinance and the Administration
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of Evacuee Property Act, the Custodian General had no
jurisdiction to hear the appeal after the death of
Aboobaker, or to nake any order declaring the properties
left by himto be evacuee properties as the appeal abated on
his death and the properties vested in specific shares in
his heirs under the Mohamedan law. It was urged that as
the said properties did not fall within the definition of
evacuee property on the 30th July, 1951, or at any tine
after the death of Aboobaker, the Custodian General had no
jurisdiction to declare the properties to be evacuee
properties. As a matter of fact, the deceased had no right,
title or interest in the said properties after his death;
nor were the said properties acquired by his heirs by any
node of transfer
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from the deceased. ~The order-of the 30th July, 1951, s
chal | enged as being void and inoperative as it violates the
fundanental rights of the petitioners under articles 19(1)
(f) and 31 (1) of the Constitution. The petitioners pray
for the issue of a wit of certiorari against the Custodian
CGeneral calling for the records of the case relating to the
above order and after looking into the sane and going into
the question of the legality thereof quash and set aside the

sarme. They also ask for a wit of prohibition or mandanus
or directions or an order or a wit directing the Custodian
CGeneral, his servants and agents to for bear from acting

upon or enforcing the order dated the 30th July, 1951, or
from taking any steps or proceedingsin enforcenment of the
same. W heard the petitioners and the Solicitor-CGeneral on

the petition under article 32 and reserved orders till we
had beard Dol wani who was the caveator in the application
for special |eave to Appeal. Dolwani,was served wth a

notice personally and through his agent but neither put in
appearance. W granted the application for |eave to appea
agai nst the order of the Custodian CGeneral and directed the
appeal to be posted for hearing along with the application
under article 32. Dolwani again did not appear /‘and we’
proceed, therefore, to dispose of the appeal and the
petition by a conmon judgment.

The crucial question which arises-_ for —consideration
before wus is whether a person can be declared an evacuee
after his death and whether the properties which upon - his
death vest 1in his heirs under the Mohamredan |aw can be
decl ared evacuee properties. Before we proceed to determ ne
that question we nust notice the objection raised by the
Solicitor-Ceneral about the maintainability of the petition
under article 32 of the Constitution. He contends that
there is no question of any infraction of fundanental right
in the present case as the petitioners have not / been
deprived of any property without the authority of |aw. The

Custodi an General, it is said, undoubtedly purported to act
under an express statutory enactnent. He mi ght have
m sapplied or
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m sappreciated the law or committed an error in t he
assunption or exercise of jurisdiction, but that would not
bring the case within the purview of article 31 (1 read with
article 19(1) (f) of the Constitution. The point is
debatabl e and we do not desire to express any opihion upon
this point as we propose to examine the validity of the
order of the Custodian General dated July 30, 1951, in the
appeal (CGvil Appeal No. 65 of 1953) which arose out of
Petition No. 105 of 1952 for special |eave and not on the
petition under article 32.

Section 2 (d) and (f) define "evacuee" and "’evacuee
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property" respectively as foll ows: -

(d) "Evacuee " neans any person-

(i) who, on account of the setting up of the Dom nions of
India and Pakistan or on account of civil disturbances or
the fear of such disturbances, |eaves or has ' on or after
the 1st day of March, 1947, left, any place in a State for
any place outside the territories now formng part of
I ndi a, or

(ii) who is resident in any place now fornming part of
Paki stan and who for that reason is wunable to occupy,
supervi se or nanage in person his property in any part of
the territories to which this Act extends, or whose property
in any part of the said territories has ceased to be
occupi ed, supervised or nanaged by any person or is being.
occupi ed, supervised or nanaged by an unauthorised person

or

(iii) who has, ~after the 14th day of August, 1947,
obt ai ned, ot herwi se than by way of purchase or exchange, any
right to, interest in or benefit fromany property which is

treated as evacuee or abandoned property under any |aw
for the time being in force in Pakistan ;
(f) " Evacuee property " nmeans any property in which an

evacuee has any right or interest (whether personally or as
a, trustee or as a‘beneficiary or in any other capacity),
and includes any property-

(1) whi ch has /been obtained by any person from an
evacuee after the 14th day of August, 1947, by

698

any mnode of transfer, unless such transfer has been
confirmed by the Custodian.
The use of the present tense "leaves" or "has left" in the
definition of evacuee and " has " in~ the ~definition of
evacuee property is relied upon in support of the contention
that the object of the legislature in enacting  these
provi sions was to confine their operation to a living person

only. This line of argunent may not per se be  of any
conpelling force but it receives support fromthe /rest of
the provisions of the Act to which reference will ~ be nade
hereafter. 1t may, however, be pointed out here-that clause

(f) (1) will not apply to the case of the petitioners for
they do not claimthe property fromthe evacuee -after the
14th day of August, 1947, by any node of transfer but by
ri ght of succession under the Mhamredan | aw. Succession to
property inplies devolution by operation of |aw and cannot
appropriately be described as node of transfer, as contended
for by the Solicitor-General, which obviously contenpl ates a
transfer inter vivos.

Section 7 refers to the notification of ‘the evacuee
property. It lays down that "where the Custodian  a of
opinion that any property is evacuee property wthin the
nmeaning of this Act, he may, after causing notice there of
to be given in such manner as may be prescribed 'to the
persons interested, and after holding such inquiry into’ the
matter as the circunstances f the case permt, pass an order
decl aring any such property to be evacuee property."

Rule 6, which is franed in exercise of the powers conferred

by section 56 of the Act, |lays down the manner of inquiry
under section 7 and is as follows:"

“* (1) Were the Custodian is satisfied frominformation in
hi s possession or otherwi se that any property or an interest
therein is prima facie evacuee property, he shall cause a
notice to be served, in FormNo. 1, on the person claimng
title to such property or interest and on any other person
or persons whom he considers to be interested in the
property.
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(2) The notice shall,as far as practicable,nmention the
grounds on which the property is sought to be declared
evacuee property and shall specify the provision of the Act
under which the person claimng any title to, or interest
in, such property is alleged to be an evacuee.

(3) The notice shall be served personally, but if that 1is
not practicable the service may be effected in any nanner
provided in rule 28. (This rule refers to a node of
substituted service).

(4) Were a notice has been duty served, and the party called

upon to show cause why the, property should not be declared
an evacuee property, fails to appear on the date fixed for
hearing, the Custodian may proceed to hear the nmatter ex-
parte and pass such order on the material before himas he
deens fit.

(5) Were such party appears- and contests the notice he
shall forthwith file a witten statenent verified in the
sanme manner as a pleadi ng under the Code of Civil Procedure,
1908, stating the reasons why he shoul d not be deened to be
an evacuee and why the property or- his interest therein
shoul d not be declared as evacuee property. Any person or
persons clainng to be interested in the enquiry or in the
property being declared as evacuee property, may file a
reply to such witten statenent. The Custodian shall then

either on the sane day or on any subsequent day to which the
hearing nmay be adjourned, proceed to hear the evidence, if
any, which the party appearing to show cause may produce and
al so evidence which the party claimng to be interested as
nmenti oned above may adduce.

(6) After the whol e evidence has been duly recorded in a

sunmary nanner, the Custodian shall proceed to pronounce
hi s order. The order shall state the poi nt's for
determ nation, and the findings thereon with brief reasons.”
Form No. 1 in Appendix Ato the rules is as follows;-.

700

"WHEREAS there is credible information in possession of the
Custodian that you are an evacuee under <clause (iii) of
section 2(d) of the Admi nistration of Evacuee Property Act
on account of the grounds mentioned below -

AND WHEREAS it is desirable to hear you in person

Now, therefore, you are hereby called upon to show cause
(with all material evidence on which you wish to rely) why
orders should not be passed declaring you an evacuee and al
your property as evacuee property under the provisions of
the said Act.

Deputy
Cust odi an. "
Assi st ant
The next inportant section is section 8 the relevant portion
of which is as follows:-

"(1D) Any property declared to be evacuee property under
section 7 shall be deemed to have vested in the Custodian
for the State, -

(a) in the case of the property of an evacuee as
defined in sub-clause (i) of clause (d) of section 2, from
the date on which he leaves or left any place in a State for
any place outside the territories now formng part of
I ndi a;’

If we substitute in section 8 the definition- of evacuee
property given in section 2, the neaning of section 8 wll
beconme clearer. Any property declared to be

(i) property in which an evacuee has any right or
i nterest,

(ii) property which has been obtained by any person from
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an evacuee after the 14th of August, 1947, by any, node
of transfer unless that transfer has been confirned by the
Cust odi an under section 7, shall be deened to have vested in
the Custodian for the State :

(a) in the case of the property of an evacuee as
defined in sub-clause (i) of clause (d) of section 2,

701

from the date on which he leaves or left any place in a
State for any place outside the territories now form ng part
of India."

The |anguage of the rule read with the Form given above,
the notice issued to the person claimng interest in the
property which, according to the information in the
possessi on of the Custodian, is prina facie evacuee
property, the manner of its service and the node of inquiry,
lead to the unm stakable conclusion that the object of
section 7 was to take proceedings against a living person
and to that extent the use of the present tense in the
definition of "evacuee" and "evacuee property" | ends
corroboration to the contention raised that the proceedings
are intended to be applicable to living persons only. The
property which is declared to vest under (i) must be one in
whi ch an evacuee has any right or interest but the deceased
has no right or interest after his death as his property
vests in his heirs, Nor does (ii) apply as petitioners have
not obtained the property froman evacuee by any npde of
transfer.

It is obvious that property rmust be declared to be evacuee
property under section 7 before it can vest under section 8.
There is no doubt that when the property does so. vest the
vesting takes effect retrospectively, but where the man dies
before any such declaration is nade, the doctrine of
rel ati on-back cannot be invoked so as'to affect the wvesting
of such property in the legal heirs by operation of law. To
take a sinple illustration, -if a person |eaves India \after
the 1st of March, 1947, the date given in section 2(d), and
dies in Pakistan before any notice is issued to hi'm under
section 7 and before any inquiry is held in ‘pursuance
thereof, it is obvious that the heirs, who have succeeded to
his property, cannot be deprived of it by -conducting an
inquiry into the status of the deceased and investigating
his right or interest in property which has already devol ved
on legal heirs. Section 8 in such a case will not conme into
play and there can be no vesting of the property retros-
pectively before such property is declared as evacuee
91
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property within the neaning of section 2(f) of the Act.

Reading sections 7 and 8 together it appears  that /the
Custodian gets domnion over the property only after the
declaration is nmade. The declaration follows “upon the
inquiry made under section 7, but until the proceeding is
taken under section 7, there can be no vesting of the
property and consequently no right in the Custodian ’'to take
possession of it. Nowif the alleged evacuee dies before
the declaration, has the Custodian any right to take
possessi on of the property? |If he cannot take possession of
the property of a living person before the declaration, by
the sane token he cannot take possession after the death of
the alleged evacuee when the property had passed into the
hands of the heirs, The enquiry under section 7 is a
condition precedent to the nmaking of a declaration under
section 8 and the right of the Custodian to exercise
donmi nion over the property does not arise until the
declaration is made. There is no reason therefore why the
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heirs should be deprived of their property before the
Cust odi an obt ai ns domni ni on

The matter may be | ooked at from another point of view
Section 141 of the Gvil Procedure Code which nakes the
procedure of the Court in regard to suits applicable in al
proceedings in any Court of civil jurisdiction does not
apply, as the Custodian is not a Court, though the
proceedings held by himare of a quasi-judicial nature.
Section 45 of the Act applies the provisions of the Code
only in respect of enforcing the attendance of any person
and exam ning himon oath and conpelling the discovery and
producti on of docunents.
The provisions of the Code relating to substitution are,
therefore, inapplicable and there is no other provision in
the Act for the heirsto be substituted in place of the
deceased so as to continue proceedi ngs agai nst them |If the
proceedi ngs cannot be continued against the heirs upon the
death of  the alleged evacuee, it is logical to hold that
they cannot bhe
703
initiated against them W hold, therefore, that the
proceedi ngs nmust | apse upon the death of such person
There is no provision in the Act that after a man is de
ad, his property can be decl ared evacuee property. |If such
a provision had been nade, then the vesting contenplated in
section 8 of the Act would have by its 'statutory force
di spl aced the vesting of the property under the Mhanmedan
law in the heirs after death. It is a well recognised
proposition of |law that the estate of a deceased Mhamedan
devolves on his heirs in specific shares at the noment of
his death, and the devolutionis neither suspended by reason
of debts due fromthe deceased, nor is-the distribution of

the shares inherited postponed till the  paynment  of the
debt s. It is also well understood that property vests in
the heirs wunder the Mohanmedan I|aw, wunlike the |Indian
Successi on Act , wi t hout t he i ntervention of an

admi ni strator.

Section 40 of the Act inmposes a restriction upon the /right
of an evacuee to transfer property after the 14th August,
1947. This section prohibits transfers inter vivos but
cannot affect devolution by operation of |aw such as, on
death According to this section where the property of a
person is notified or declared to be an evacuee property, he
cannot transfer that property after the 14th of~ August,
1947, so as to confer any right on the transferee unless it
is confirmed by the Custodian. This shows that a transfer
between the 1st of March and the 14th of August, 1947, is
imune from the disability of being treated (as evacuee
property notwithstanding the fact that the transferor
mgrated after the 1st of March. |If he made a bonafide
transfer of his entire property before the “14th of
August,, 1947, then the property does not acquire the
character of evacuee property and such a transfer does not
require. confirmation by the Custodian, although al
transfers after that date are held suspect. |If the transfer
between the two crucial dates is held valid, then on a
parity of reasoning the death of the transferor before the
declaration after the 14th of August should lead to the same
result.
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It was contended before us that the Act ains at fixing the
nature of the property froma particular date and that the
proceedi ngs taken are against the property and not agai nst
the person. This argurment is fallacious. There can be no
property, evacuee or otherwi se, unless there is a person who
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owns that property. It is the property of the owner which
is declared to be evacuee property by reason of the fact
that he is subject to disability on certain grounds. The
definition of evacuee property in the Act begins by Baying
"property in which an-evacuee has any right or interest in
any capacity". The Act also shows that the property cannot
be notified as evacuee property unless and until the. person
claimng interest in it has been given notice.

Ref erence may also be nade to section 43 as indicating
that the declaration under section 8 was intended to be nade
during the lifetime of the all eged evacuee. This section
| ays down "where in pursuance of the provisions of this Act
any property has vested in the Custodian neither the death
of the evacuee at any tine thereafter nor the fact that the
evacuee who had a right or interest in that property had

ceased to be an evacuee at any material tine shall affect
the wvesting or render invalid anything done in consequence
thereof " The section shows that where the property has

vested in the Custodian, then the death of the evacuee or
his ceasing to be an evacuee afterwards shall not affect the
vesting or render invalid anything done in consequence
thereof. The section seens to suggest that the vesting nust
take place in the lifetine of the alleged evacuee, otherw se
there was no point in providing that the vesting will not be
affected by the death of the evacuee or the evacuee ceasing
to be so.

The Solicitor-General contended that section 43 enbodies
the principle "once an evacuee always an evacuee",, This
conclusion is hardly justified on the ternms of section 43 as
expl ained above and it finds no support from the other
provi sions of the Act. The object and the schene of the Act
leave little doubt
705
that the Act was intended, as its title shows, to | provide
for the adm nistration of evacuee property and it is common
ground that this property has ultimately. to be wused for
conpensating the refugees who had lost their, property in
Paki st an. The Act contains el aborate provisions as to how
the administration is to be carried out.

Section 9 enables the Custodian to take possession of the
evacuee property vested in himunder section 8 and section
10 which defines the powers of the Custodian generally
enabl es himto take such neasures as he considers necessary
or expedient for the purposes of adm nistering, preserving
and managi ng any evacuee property. These are nentioned in
detail in sub-section (2) of section 10, clause (j), which
aut horises the Custodian to institute, defend or continue
any legal proceedings in any civil or revenue Court on
behal f of the evacuee.

Section 15 inposes an obligation on him to nmaintain a
separate account of the property of each evacuee.
Section 16 empowers the Custodian to restore the evacuee
property upon application to the evacuee or any person
claimng to be his heir provided he produces a certificate
fromthe Central Government that the evacuee property may be
restored to him Upon restoration the Custodian shall stand
absol ved of all responsibilities in respect of the property
so restored, but such restoration shall not prejudice the
rights, if any, in respect of the property which any other
person may be entitled to enforce agai nst the person to whom
the property has been so restored.

By section 62 of the Act it is open to the Centra
Governnment by notification in the Oficial Gazette, to
exenpt any person or class of persons or any property or
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class of property fromthe operation of all or any of the
provisions of this Act. |In pursuance of this section the
Central Governnent issued Notification No. S.R O 260, dated
the 3rd July, 1960, which was published in the Gazette of
India, Part Il, section 3,
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dated the 15th July, 1950, page 254, in which broadly three
cat egori es of persons were exenpted: -

(a) Any person who on or after the 1st day of March

1947, migrated fromlndia to Pakistan but had returned to
India before the 18th day of July, 1948, and had settled
therein ;
(b) Any person who has |eft or |eaves for Pakistan on a
temporary visit taking wth hinself a "No objection to
return' certificate, and has returned, or returns, to India
under a valid permt issued under the Influx from Pakistan
(Control) Act, 1949, for permanent return to India; and

(c) Any person who has conme from Pakistan to India

before the 18th day of October, 1949, under 'a valid permt
i ssued under the Influx from Paki stan (Control) Act, 1949,
for permanent resettlenmentin India.
These provisions far from suggesting that the per son
declared an evacuee suffers a civil death and renmains an
evacuee for all time show on the other hand that the person
may cease to be an/evacuee under certain circunstances that
he is reinstated to his original position and his property
restored to himsubject to certain conditions and wthout
prejudice to the rights if any in respect of the property
whi ch any other person nmay be entitled to enforce against
hi m These provisions al so establish that the fact of a
property bei ng evacuee property is not a pernanent attribute
of such property and that it nmay cease to be so under given
conditions. The property does not suffer from any inherent
infirmty but becones evacuee property because @of the
disability attaching to the owner. Once that disability
ceases, the property is rid of that disability and / becones
liable to be restored to the owner.

M. Desai counsel for the petitioner referred” in the
course of the argunents to section 93 of the  Presidency
Towns Insolvency Act and section 17 of the Provincia
I nsol vency Act. According to the forner "if a debtor by _or
agai nst whom an i nsol vency petition has been presented dies,
the proceedings in the
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mat t er shall, unless the Court otherwise orders, be
continued as if he were alive". By the latter section

"if a debtor by or against whom an insol vency petition has
been presented dies, 'the proceedings in the matter shall
unl ess the Court otherw se orders, be continued so far as
may be necessary for the realisation and distribution of the
property of the debtor". Though there is slight difference
in the language of these two sections, the principle
underlying the insolvency | aw seens to be that the death of
the insolvent during the pendency of the application for
i nsol vency does not cause the proceedings to abate but that
they nust be continued so that his property could be
admini stered for the benefit of the creditors. There is no
such provision in, the Act before us. It follows therefore
that if the intention of the |egislature had been to treat
the person proceeded agai nst under section 7 as alive for
purposes of the proceedings even after his death, such a
provi si on woul d have been incorporated into the Act.

After giving our best consideration to the case we are of
opi nion that the order of the 30th July, 1951, passed by the
Cust odi an General declaring Aboobaker Abdul Rehman deceased
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as an evacuee and the property left by him as evacuee
property cannot stand and nust be set aside. W accordingly
al |l ow Appeal No. 65 of 1953, arising out of Petition No. 105
of 1952 and hold that the Custodian General had no
jurisdiction to pass the order of the 30th July, 1951, and
set it aside. W nmake no order as to costs.

Petition No. 106 of 1952 is not pressed and no order need
be passed in respect thereto. In viewof our order in
Appeal No. 65 of 1953, no orders are called for in Petition
No. 247 of 1952.

Appeal al | owed.
Agent for the appellants and petitioners : Rajinder Narain
Agent for the respondent in Petioion No. 247: G H.
Raj adhyaksha.
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