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PETI TI ONER
MS. ACENCIA E. SEQUEIRA M'S. FABRI L GASCSA

Vs.
RESPONDENT:
LABOUR COWM SSI ONER & OTHERS
DATE OF JUDGVENT: 31/ 01/ 1997
BENCH

A.S. ANAND, S.B. MAJMUDAR

ACT:

HEADNOTE

JUDGVENT:
W TH
CIVIL APPEAL NO. 565 OF 1997
(Arising out of SLP (C) NO 23763 OF 1995)
JUDGMENT
DR ANAND, J.

Leave granted in both special |eave petitions.

The appellants are sister concerns. ~Their  Letters
Pat ent Appeals were disposed of by ~a common judgnent and
order dated 19.6.1995 upholding the judgnent and ' order
passed by the |learned Single Judge on 18.7.1994 dism ssing
the Wit Petitions filled by the appellants. These appeal s
are directed against the comon judgnent and order dated
19. 6. 1995.

On 9th of Decenber, 1986 a settlement was arrived at
between the appellants and the enployees union relating to
service conditions of the worknen for the period 1.1.86 to
30.6.88. The settlenent inter alia provided that = VDA
(variabl e dearness allowance) shall be paid at Rs. 2/- per
point of rise per nonth beyond AICPI 450 and the wages of
the enpl oyees were linked with the VDA, The enployees union
issued a notice of its intention to term nate the settl enent
with a viewto subnmit a fresh charter of demands- on 1.7.88.
A fresh charter of demands was submtted by the enpl oyees
uni on demanding an increase in the salary etc. on 17.7.88
but it was nentioned therein that the service conditions in
force would continue to remai n unchanged unl ess specifically
agreed to otherw se. The enployees union did not seek any
change in the charter of demands in so far as the rate of
VDA was concerned. No fresh settl ement appears to have been
arrived at between the parties but the appellants relying
upon the notice of termnation and the new charter of
denmands, unilaterlly freezed VDA with effect from 4.8.88.
Negoti ati ons between the enpl oyees union and the appell ant,
did not, however, produce any fresh settlement. The
enpl oyees union (respondent No. 3) issued a denmand notice to
the enployer on 21.1.91 demanding VDA with effect from
1.7.88. It was clained that the unilateral freezing of the
VDA was illegal and that the obligations in the settlenent
dated 9.12.1986 were in force and binding on the parties.
The enpl oyees wunion, it appears apart from filling an
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application before the authorities under the paynent of
Wages Act alleging illegal deduction from wages, also

approached the State CGovernnent for issuance of the recovery
certificate for the arrears of VDA. The Labour Commi ssioner
on behalf of the State Governnent, issued a notice to the
appel l ants on the application filed by the enpl oyees union
with regard to the paynment of VDA on 14.5.91. The appellants
were required by the Labour Conmissioner to reply to the
clains of the respondent union. The appellants were required
by the Labour Commissioner to reply to the claims of the
respondent union. The appellants took the stand in their
reply that the settlenment of 1986 stood terminated and
referred to the letter ‘of the enployees union dated 1.7.88
conveying their intentionto termnate the settlenment and
the fresh charter of demands. The appellants further
resisted the claimof the union inter-alia by taking the
pl ea that there was an oral agreement arrived at between the
parties to freeze the VDA at June, 1988 point and therefore
the claim of the enployees union was untenable. The
appel | ant's, "however, produced no evidence in support of its
pl ea of oral agreement. The Labour Comm ssioner found that
no oral agreenent had been proved and that obligation of the
enployer to pay the VDA under the 1986 continued to be in
force and with a view to ensure inplementation of the
settlenent, a notice of denmand was issued to the appellants
by the Labour Commi ssioner for paynent” to the VDA to the
wor kmen for the period 1.7.88 to 28.2.91. - An order for
paynment of Rs. 2,14,990.30 P. towards the VDA for the period
1.3.91 to 30.9.91 was also issued. Coercive process for
recovery of Rs. 5,29,720/- as arrears of VDA between 1.7.88
and 28.2.91 was initiated.

The appellant filed wit petitions No.~ 37 and 38 of
1994 in the H gh Court of Bonbay challenging the notices
dated 13.9.91 and 27.12.91 and certain other notices and
proceedi ngs taken by the Labour Conmi ssioner in connection
with the claimof the workmen regarding paynment of VDA. The
main Plea raised by the appellants in the wit petitions was
that the settlenment dated 9.12.86 was time bound'till 30th
June, 1988 and since it was sought to be terninated by the
Uni on through their notice dated 1.7.88, the enployees union
could not nmaintain any application 33C (1) of “the Act.
Besi des, an oral agreenent between the parties which  had
varied the terms of the settlenent particularly to freeze
the VDA after the expiry of the time bound settlenent dated
9.12.86 was also pleaded and it was canvassed that the
enpl oyees union could take recourse to seeking a reference
under Section 10(1) of the Act or to file an application
Sec.(2) of the Act wut not to the provisions of Section 33C
(1) of the Act. It was asserted that a settlenment arrived at
under the provisions of the Industrial Disputes Act ceased
to be a settlenent as defined under the Act, - on its
termination and turns itself into a nmere contract between
the parties and, therefore, on termnation of . such
settlenent, the rights recognised by the settlenent cannot
be enforced in the manner prescribed under Section 33C(1) of
the Act but only as contractual obligations. The | earned
Single Judge rejected the plea that there had been an ora
agreement between the parties which had in turn varied the
terns of the settlenment of 1986 were subsisting between the
parties inspite of the tinme bound settlenent and as such no
fault could be found with the exercise of jurisdiction by
the Labour Comm ssioner under Section 33C (1) of the Act.
The Learned Single Judge also rejected the argunent that in
the facts and circunstances of the case, the enpl oyees union
could only prefer a claimeither wunder Section 33C (2) of
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the Act or seek a reference under Section 10(1) of the Act
for recovery of the arrears of VDA It was held that the
application filed by the enployees wunion under Section
33C(1) was nmintainable and the obligations flowing fromthe
settlenent regarding paynent of VDA could be enforced under
the provisions of Section 33C (1) of the Act and that those
obligations flowing from the 1986 settlement were not
contractual in nature. The wit petitions were accordingly
dism ssed on 18.7.1994. The Letter Patent Appeals also
failed since the Division Bench also found that there had
been no oral agreenent varying the terms of the 1986
settlenent and that with the expiry of the period of tine
bound settlenment, the obligations under the settlenent did
not cease and went on to opine that with the expiry of the
period of settlenment, only a stage was set for fresh
negotiations to take place and till the settlenent of 1986
was superseded by a fresh settlenent, the obligations
flowing from the settlenent of 1986 were binding on the
parties and were enforceable under Section 33C (1) of the
Act .

In these appeals by special |eave, |earned counsel for
the appellants has once again canvassed the same grounds
whi ch had been unsuccessfully raised before the |earned
single Judge and the Division Bench. Learned counsel in
support of the assertions that the terns of the settlenent
stood varied by an oral agreenent and could not be enforced
as terms of the settlenment but only as a contract, laid
enphasis on the fact that for over two years the worknmen had
not demanded paynment of the VDA after it was freezed with
effect from 1.7.88 and their silence went to establish the
exi stence of an oral agreenent as all eged by the appellants.
Pl ea regardi ng the non-nmaintainability of the petition under
Section 33C (1) of the Act was also reiterated on the sane
grounds whi ch were canvassed in the Hi gh Court.

Learned counsel for the respondents on the other hand
countered these submission by urging that on facts no ora
settlenent at all had been arrived at between the parties
and that the Labour Comm ssioner as well as the Hi gh Court
had rightly found that there was no oral settlenent, which
had superseded the terns of the earlier settlenent. Wth
regard to the maintainability of the application under
Section 33C (1) of the Act, |earned counsel for the
respondents submtted that verification of the claim of
noney which stood determined under the 1986 settlenent
squarely falls wthin the scope of Section 33C (1) of the
Act and therefore it was not obligatory on the part of the
enpl oyees union to file any proceedi ngs either under Section
10(1) or Section 33C (2) of the Act.

For what follows, we have not been persuaded to take a
view different than the one taken by the Labour Conmi ssioner
and the Hi gh Court.

The Labour Conmissioner, on the basis of the materia
on the record found that there had been no . ora
under st andi ng or agreenent superseding the 1986 settlenent
and therefore the obligations under the old settlenment, even
after the expiry of the period of its operation, would
continue in force till fresh negotiations take place and a
new settlenent is arrived at. The learned Single Judge
agreed with the Labour Conm ssioner and observed: -

" In the facts and circunstances of

the case | aminclined to hold that

the so called oral wunderstanding

whereby the worknmen are purported

to have given up or deferred their

right to be paid VDA in exchange
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for some extra benefits till the

finalisation of another settlenent

in place of the termnated one is

ex-faci e bad and apparently wi thout

any authority of |aw which nowhere

provides for this type of ora

agreements as valid and legally

sufficient to nodify the terns and

conditions of a contract whichis

deenmed to operate and subsi st

consequent upon the termnation of

the old settlement.™

The | earned Single Judge also exanmined the effect of
the letter of the enpl oyees union dated 1.7.88 and held that
the ternms and conditions of the settlenent of 1986 were
subsisting and the right ~of the worknmen to receive VDA was
not effected in any nmanner. Dealing with the submi ssion of
the appellants, that the silence of the worknen to clai m VDA
till 1991, was indicative of the fact that the parties had
agreed to the freezing of the VDA with effect from 4. 8. 88.
the | earned Single Judge observed:

" Therefore if the terms and

conditions of the settlenment of

1986 are to be held as subsisting

inspite of its valid termnation

obviously the right of the workmen

to claim the overdue VDA coul d not

have been di sput ed by the

petitioner, bearing in mnd that

this was one of the itens  agreed

and i nserted in t he earlier

settlenent which could not have

been thus disturbed even after it

ceased to operate unless replaced

by any other one or by a contract

with the sanme force and authority

of fresh settlenment. Simlarly the

fact of t he wor knmen havi ng

abst ai ned from denmandi ng its

paynment fro all this period of nore

than two years fol l owi ng the

cessation of the settl enent

ostensibly during the period of

negoti ati ons of anew agreenent need

not be also construed as a waiver

of their right to press for its

demand or as an indication of the

exi stence of a fresh concluded

agreenment whereby the terninated

settlenent stood nmodi fi ed with

regard to the terns and conditions

of the pre-existing contract deemed

to operate after the term nation of

the settlenment of 1986.

and dism ssed the wit petitions filed by the
appel | ant s.

The Division Bench while deciding the Letter Patent
Appeal s agreed with the dindings recorded by the |[earned
Si ngl e Judge and observed:

"The enpl oyers contend that there

was an oral understanding between

the parties whereby the worknen

agreed to freeze the dear ness

al |l owance cal culated as on the Ist

July, 1988 and had agreed not to
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claim VDA in accordance with the

formula set out in the settlenent

dated 9th Decenber, 1986. The

| earned Single Judge has rightly

rejected the contention of the

enpl oyers on this aspect of the

unnecessary controversy raised on

behal f of the petitioners. The

all eged oral understandi ng has not

been proved in law. There coul d not

be any oral understanding in | aw so

as to nodify a witten settlenent.”

Thus, we find that on facts, it has been found by the
Labour Comm ssioner and the Hi gh Court and in our opinin
rightly, that there was no oral understanding or agreenent
as pleaded by the enployer to give up or defer the paynent
of VDA Dby the enployees union. The findings are based on
proper ~appreciation of material on the record. Even
ot herwi se, no oral agreenent could be pleaded to vary,
nodi fy or supersede a witten settl enent.

Section 2(p) of the Industrial D sputes Act, 1947 reads

as under
"Settlenent" neans a settlenent
arrived at i'n the course of
conciliation pr oceedi ng and
i ncl udes a witten agr eenment

between the enployer and workmnen
arrived at otherwise than in the
course of conciliation proceeding
where such agreenment has been
signed by the parties thereto in
such manner as may be prescribed
and a copy thereof has been sent to
an officer authorised in this

behal f by t he appropriate
CGover nment and the conciliation
officer."

(Enphasi s Suppl i ed)

A bare reading of the above definition of ‘settlement’
shows that the settlenent contemplated by the above
provi sion excludes any oral understanding or agreenment to
supersede an earlier witten agreement or —settlenent.” In
this connection a reference to Rule 58 of the Industria
Di sputes (Central) Rules, 1957 would al so be rel evant. That
Rule to the extent relevant reads :

58. Menorandum of settlement :- (1)

A settlement arrived at in the

course of conciliation proceedings

or otherw se, shall be in Form'H

(2) The settlenent shall be signed

by -

(a) in the case of an enpl oyer, by
the enployer hinself, or by his
aut hori sed agent, or when the
enpl oyer is an incorporated conpany
or other body corporate, by the
agent, nanager or other principa
of ficer of the corporation

(b) in the case of the worknen, by
any officer of a trade union of the
worknmen duly authorised in this
behal f at a neeting of the worknen
hel d for the purpose:

(c) in the case of the workman in
an industrial dispute under Section
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2-A of the Act, by the workman
concer ned.

(3) Were a settlement is arrived
at in the course of conciliation
proceedi ng the conciliation Oficer
shall send a report thereof to the
Central Covernment together with a
copy of t he menor andum of
settl enent signed by the parties to
the dispute.

(4) Were a settlenent is arrived
at between an enployer an his
wor knen ot herw se than in t he
course of conciliation . proceeding
before a Board or a Conciliation

Oficer, t he parties to t he
settlenent ~shall” jointly send a
copy t her eof to t he Centra
Gover nient , t he Chi-ef Labour
Commi-ssioner (Central), New Delhi

and t he Regi onal Labour

Conmi ssi oner (Central) concerned.”

A conjoint reading of Section 2(p) of the Act and Rule
58( supr a) unm st akably shows t hat the settl enent
contenplated by the said provisions isa witten settl enent
and not an oral settlenent. It is not in dispute that the
1986 settlement was a witten settlement arrived at between
the parties. It could not, therefore, be varied or nodified
except by a witten settlement or by a witten nmenorandum
duly signed by the parties incorporating the ternms of the so
cal l ed understanding. Section 92 of the Evidence Act, 1872
al so |l ays down that when the terns of any contract, grant or
settlenent, as are required by lawto be reduced to the form
of a docunent, have been proved as per the provisions of
Section 91 of the Evidence Act, no evidence of any ora
agreenment or settlenent shall be adnmitted as between the
parties to any such instrunent or their representatives in
interest for the purpose of contradicting varying adding to
or subtracting fromits items. Thus, —both on facts of the
instant case as well as on the interpretation of l[aw, the
conclusion arrived at by the H gh Court that there was no
oral understanding between the parties and that the so
call ed oral agreenent pleaded by the appellants could not in
any case vary the terns of the 1986 settlenment is
unexcepti onabl e.

Coming now to the second subm ssion of the |earned
counsel for the appellants regarding the nmaintainability of
the application wunder Section 33C(1) of the Act. According
to the |earned counsel for the appellants, the obligations
which flow the 1986 settlenent, after the expiry  of the
period of settlement, could be examined only through a
reference under Section 10(1) of the Act or by the labour
court under Section 33C(2) of the Act and recourse to the
provi si ons of Section 33C (1) of the Act was not
perm ssible. According to the Ilearned counsel for the
respondent on the other hand, the claimfor noney due, which
only was required to be cal culated and not determ ned, could
be made under Section 33C (1) of the Act and the worknen
were not obliged to take recourse to either Section 10(1) or
Section 33C (2) of the Act.

To appreciate the subm ssion of the | earned counsel for
the parties, it would be advantageous at this stage to
notice Sections 33C (1) and (2) of the Act to the extent
rel evant. Those provisions read thus :
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33C. Recovery of nponey due from an
enpl oyer - (1) Wiere any noney is
due to a workman from an enpl oyer
under a settlenment or an award or
under the provisions of Chapter V-A
or Chapter V-B the workman hinsel f
or any other person authorised by
himin witing in this behalf, or

in the case of the death of the
wor kman, his assignee or heirs my,
wi thout prejudice application to
the appropriate Governnment for the
recovery of the nmoney due to him
and if the appropriate Governnent
for is satisfied that any noney is

SO due, it shall i ssue a
certificate for that amount to the
CollTector _who shall proceed to

recover the sanme in the manner as
an arrear of | and revenue

(2) Where any workman is entitled
to receive fromthe enployer any
noney or any benefit which is
capabl e of being conputed in terns
of nmoney and if any question arises
as to the anobunt of a noney due or
as to the amount at which such
benefit should be conputed, then
the question may, subject to any
rules that may be made under this
Act, be decided by such Labour
Court as may be specified inthis
behal f by t he appropriate
CGovernment  within a period not
excedi ng three nonths :

In the instant case the period of earlier settlenent of
1986 had expired but the expiry of that period would not
affect the enforcement of the binding obligations flow ng
fromthe wearlier settlenent till substituted by a fresh
settlenent. The obligations arising from the earlier
settlenent would continue to remmin in force, though as a
contract and not as a binding settlement, but' that would
nake no difference to the nmaintainability of a  claim
petition under Section 33C (1) of the Act so long as the
requirenents of that sub-section are satisfied -and the
obl i gations sought to be enforced flow from an ‘earlier
settlenent or an award or under chapter VA or VB of the Act.

That the rate of VDA had been agreed to and provided
for in the 1986 settlenment is not in dispute. It is also not
in dispute that the claimpetition filed by the enployees
uni on under section 33C (1) of the Act was for the recovery
of the VDA at the rate agreed to between the parties as per
the terms of the 1986 settlement for the period for which
the sanme had ben wthheld by the enployer. Thus, both the
rate of VDA and the period for which it was payabl e were not
in dispute could the enployees wunion, therefore, not
mai ntain an application under Section 33C (1) of the Act for
the recovery of the VDA arrears?

Section 33C is in the nature of execution proceedi ngs
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designed to recover the dues to the worknen. Vide Section
83C (1) and (2), the legislature has provided a speedy
renedy to the workmen to have the benefits of a settlenent
or award which are due to themand are capable of being
conputed in terns of noney, be recovered through the
proceedi ngs under those sub-sections. The distinction
bet ween sub-section (1) and sub-section (2) of Section 33C
lies mainly in the procedural aspect and not wth any
substantive rights of worknen as conferred by these two sub-
sections. Sub-section (1) cones into play when on the
application of a workman hinmself or any other person
assignee or heirs in case of his death, the appropriate
Governnent is satisfied that the anbunts so clainmed are due
and payable to that workman. On that satisfaction being
arrived at, the CGovernnment can initiate action under this
sub-section for recovery of the anpunt provided the anount
is a determned one and requires no ‘adjudication’ . The
appropriate Government  does not have the power to determ ne
the amount due to any wor kman under sub-section (1) and that
determ nation can only be done by the Labour Court under
sub-section (2) or in a reference under Section 10(1) of the
Act. Even after the determinationis mnade by the Labour
Court under sub-Section (2) the amount so determ ned by the
Labour Court, can be recovered through the summary and
speedy procedure provided by sub-section (1). Sub-section
(1) does not control’ or affect the anmbit and operation of
sub-section (2) which is wder in scope than sub-section
(1). Besides the rights conferred under Section 33C (2)
exist in addition to. any other  mode of recovery which the
wor kman has under the |law. an -analysis of ~ the scheme of
Sections 33C (1) and 33C (2) shows that the difference
between the two sub-sections is quite obvious. Wile the
fornmer sub-section deals with cases where noney is due to a
wor kman from an enployer wunder a settlement or an award or
under the provisions of Chapter V-A or V-B, sub-section (2)
deals with cases where a workman is-entitled to receive from
the enployer any noney or any henefit which is capabl e of
being conputed in terns of noney. Thus, where the ampbunt due
to the worknen, flowing from the obligations under a
settlenent, is per-deternined and ascertained or can be
arrived at by any arithnetical calculation or sinplicitor
verification and the only inquiry that is required to be
made is whether it is due to the workman or not, recourse to
the sunmary proceedi ngs under Section 33C (1) of the Act is
not only appropriate but al so desirable to prevent
harassment to the worknen. Sub-section (1) —of section 33C
entitles the workmen to apply to the appropriate Governnent
for issuance of a certificate of recovery for any noney due
to them under an award or a settlenment or. under’ the
provi sions of chapter-VA and the Governnent. If satisfied,
that a specific sum is due to the workmen, is obliged to
issue a certificate for the recovery of the anount due.
After the requisite certificate is issued by the Governnent
to the collector, the collector is under a statutory duty to
recover the amounts due under the certificate issued to him
The procedure is aimed at providing a speedy, cheap and
summary manner of recovery of the anount due, which the
enpl oyer has wongfully withheld. 1It, therefore, follows
that where noney due is on the basis of sone anount
predetermined like the VDA, the rate of which stands
determined in terms of the settlement an award stands
determined in terns of the settlenent an award or under
Chapter V-A or V-B, and the period for which the arrears are
clainmed is also known, the case would be covered by sub-
section (1) as only a calculation of the anpbunt is required
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to be made.

A Constitution Bench of this Court in Kays Construction
Co. (P) Ltd. vs. State of Uttar Pradesh and thers [ (1965)
2 SCR, 276 ] while considering the scope of Section 6-H (1)
and (2) of the UWP. Industrial D sputes Act, 1947, which
provisions are in pari materia to Section 33C (1) and (2)
opi ned

" The contrast in the two sub-

sections between "noney-due" under

the first sub-section and t he

necessity of reckoning the benefit

in terns of nobney before the

benefit beconmes "nobney due" under

the second sub-section shows that

mere arithmetical ~calculations of

the ambunt due are not required to

be with under t he el abor at e

procedure _of the second sub-

section. -~ The ~appellant no  doubt

conj'ured up a nunber of
obstructions in the way of this
sinpl e cal cul ati on. These
objections dealt ~ with the "anount
due” and t hey are bei ng
i nvesti gated because State

Gover nirent nust first satisfy
itself that the anbunt clainedis
in fact due.  But the antithesis
bet ween "noney . due" and a "benefit
whi ch nust be computed in terns of
noney" still remains, — for the
inquiry being nmade is not of the
kind contenplated by the second
sub-section but is one for the
satisfaction of the State
Government under the first ~sub-
section. It is verification(of the
claimto noney wthin the first
sub-section and not deternination
in terms of noney of the val ue of a

benefit."
The law laid down by the Constitution Bench applies
with full force to facts of the instant case and in view of

the stablished facts and circunstances of this case,
recourse to the proceedi ngs under Section 33C (1) of the Act
by the union was just and proper

The Division Bench of the Bombay Hi gh Court was
therefore, right in holding that the recovery certificates
i ssued by the Labour Conm ssioner for recovery of the nmounts
clainmed by the worknen in the proceedi ngs under section 33C
(1) of the Act were perfectly wvalid, legally sound and
suffered from no infirmty whatsoever. W do not find any
nmerit in these appeals and consequently dismss the same
with costs. One of fee only in two appeals.

Before parting wth the judgment, we would, however,
like to clarify that the application which has been filed by
the enpl oyees union before the Labour Court under Section
33C (2) of the Act for recovery of benefits/amunts, other
than those clained in their application under Section 33C
(1) of the Act shall be decided by the Labour Court on its
own nerits and the findings recorded by us herei nabove shal
be considered as confined only to the recovery certificates
i ssued by the Labour Commi ssioner under Section 33C (1) of
the Act, which are the subject nmatter of the appeal s hereby
di sposed of by us.
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