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Suj ata V. Manohar, G B. Pattanaik

JUDGVENT:

Ms. Sujata V. -Manohar, J.

The appel l ant ;- Prof.S. A Si ddi qui, and the first
respondent, Prof. M Wjid Khan, are both Professors in the
Bot any Departnent,/ of ‘the Aligarh Miuslim University. The
di spute pertains to seniority as between the appellant and
the first respondent. The appellant” was appointed as
Lecturer in the Aligarh Muslim University on 30th of April
1965. He becane a Reader in the open post of Reader on 30th
March, 1979 upon his selection by the selection commttee.
He was subsequently selected under the Merit  Pronotion
Schene for pronotion to the post of Professor. On 14th of
March, 1987, he was prompted as Professor under the Merit
Pronmoti on Scherne. The first respondent was appointed as
Lecturer nuch later on 2nd of April, 1973. He was also
promoted as Reader nuch later under the Merit Pronotion
Schene on 1.1.1983. Thereafter he has been appointed to the
open post of Professor on 10.3.1992 on his selection by the
selection committee. Although the first respondent has been
appoi nted as Professor nuch |ater than the -appellant, he
contends that he alone is to be considered for the purpose
of seniority and pronotion since he holds the post of a
Professor on regular selection. He contends that since the
appel | ant was pronoted as Prof essor under the Merit
Promoti on Schene, he cannot be considered for seniority or
further pronotions. It is the contention of the  Aligarh
Muslim University as well as the appellant that  both the
appel lant as well as the first respondent hold the post of
Professors and they have been throughout considered as
Prof essors and have been shown in the comon seniority |ist
of all Professors. Fromthe year 1992 onwards, that is to
say after the appointnent of first respondent as Professor
in the seniority list of Professors the appellant was shown
as senior to respondent no.1. For the first tine in 1995,
the first respondent challenged the placenment in the
seniority |list of the nanme of the appellant. On 12.6.1995
he made a representation to the Vice-Chancellor of the
University for determination of inter se seniority between
him and the appellant for the purpose of appointnent as

Chai r man of the departnent. The Vi ce-Chancel | or on
21.6. 1995 appointed a sub-conmttee for the determ nation of
the issue of seniority of the first respondent. On

22.2.1996 the first respondent filed a wit petition in the
Al l ahabad High Court which was all owed by the H gh Court.
The Hi gh Court directed that separate seniority lists be
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prepared and the parties appointed under Merit Pronotion
Schene be not appointed or continued as Chairman/ Dean of any
Departnment or Faculty of the Aligarh Mislim University.
Aggrieved by this judgment and order, the appellant has
filed the present appeal

In 1983 the University Grants Comm ssion fornul ated a
schene of Merit Prompotion with a view "to give recognition
to the outstanding work done by the University teachers and
to provide for reasonable opportunities to them for

pr of essi onal advancenent”. It was so stated by the Chairnan
of the University Grants Conmission in letters addressed to
the Vice-Chancellors of various Uni versities. The

University Gants Conmission felt that the Merit Pronotion
Scheme would inprove the overall norale of the University
teachers and woul d also minimse to some extent, demands for
increasing the nunber of senior positions during the sixth
plan period in the Universities. The follow ng objectives,
inter ‘alia, were stated by the University Grants Conmi ssion
as forming the basis of the Merit Pronotion Schene:

1. The basic objectives of the schene should be (1)
to recognise outstandi ng work done by the University
teachers in the areas of teaching and research (2) subject
such work to objective evaluation by experts in the
subj ects/areas concerned and (3) to provide for reasonable
opportunities for professional advancenent to such teachers,
who nerit academ c recognition, on a conpetitive basis. The
scheme should, therefore, be appropriately naned as "Merit
Pronmoti on Schene for University Teachers". This would be in
the nature of a "“flexible conplenenting schene", no
addi tional posts would be created and the existing ' persons
on the basis of critical assessment were to be pronmoted to
the next higher |evel and the position would be held by such
i ncunbents as personal to them no resulting vacancy was
required to be filled and no new posts were required to be
created.

Detailed guidelines were |aid down by the University
Grants Commission for the inplenmentation of the schene.
There was a ceiling on the nunber of positions which could
be held in a departnent on such nerit pronotion.

The Acadenic Council of the Aligarh Mislim University
at its nmeeting held on 15th of June, 1983 recommended that
the University Grants Conmission’s Merit Pronmotion Schene be
accepted wth incorporation of the nodifications suggested
by the Vice-Chancellor of the said university in his letter
of 31.5.1983, nanmely, (1) the process of screening by
experts preceding the Selection Comrittee be di spensed with
in the interest of expedition, (2) there should be no
condition of unanimity at the Selection Conmittee or  anong
the experts serving onit, and (3) the University Gants
Conmi ssion be approached to raise the ceiling of 33.3%
whenever this should becone necessary. Pursuant to this
reconmendation of the Acadenic Council, the Executive
Douncil at its nmeeting held on 18-20th of February, 1984
approved the above recomendati on of the Academi c Council
The Executive Council also decided that if the University
Grants Comm ssion accepts or announces any concessions in
its scheme to other Central Universities, including Delh
University, these will be applicable to the Aligarh Mislim
University al so
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At the said neeting of 18-20th of February, 1984 the
Executive Council after approving the Merit Pronotion Schene
of 1983 for the Aligarh Muslim University also resolved in
the exercise of its powers under Statute 30(1), that the
inter se seniority anong (a) those who were selected to
general posts and (b) those pronoted under Merit Pronption
Schene would be determ ned subsequently. Thereafter the
Executive Council in the exercise of its powers under
Statute 30 framed regulations to determine the inter se
seniority anongst persons holding a regular post and those
holding the same post under the Merit Promption Schene.
Thi s was done under its resolution dated June 18/19, 1988 as
nodified at its neeting of Decenmber 10/11, 1988. The
sel ection of those appointed to the general post as also
those appointed under Merit Pronotion Schenme was to be nade
by the Selection Conmittee constituted under Statute 27.
The rules for determning inter se seniority so framed and
nodified are to the follow ng effect: -

(a). The seniority of a Professor/Reader appointed
under the Merit Pronotion schene should be counted fromthe
date of issue of order relating to such appointnent
not wi t hst andi ng the fact that he has been gi ven
retrospective appointment from an earlier date. Such
retrospective appointment should be deened to be for the
purpose of paynment of salary and retirenent benefits etc.
and not for the purpose of seniority.

(b) The seniority of Professors/Readers appointed
agai nst the general posts should continue to be determ ned
in accordance with the principles |aid down by the Executive
Council vide its resolution under itemMNo.4 of its  neeting
hel d on 18/19/20 February 1984.

(c) 1In case the date of issue of appointnent order of
a Professor/ Reader pronoted under merit pronotion scheme is
the sane as the date of commencenent of continuous approved
service for a Professor/Reader appointed agai nst the genera
post, then the following principles should be wused to
deternmine the seniority.

(i) The teacher who has | onger continuous tenporary
service in the sane grade, after selection by the Selection
Commttee constituted wunder Statute 27, shall be ranked
seni or.

(ii) If the length of service mentioned in (i) above
is equal the teacher who has rendered |onger| continuous
approved service in the next |ower grade/grades shall be
ranked seni or.

(iii) If the length of service nmentioned in (i) and
(ii) above 1is equal the one older in age shall be ' ranked
senior."

Thereafter on the basis of the recommendati ons of the
Academi ¢ Council nade vide its Resolution No.44 dated
28/ 29.11.1988 the Executive Council prescribed certain
regul ations at its neeting held on 10/11.12.1988 to govern
i mpl enentation of the Merit Pronotion Scheme subsequent to
the adoption of revised pay-scales of teachers in the
Aligarh MislimUniversity, Aligarh. Under the regulations
so framed also it was specifically provided that the
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principl es governi ng i nter se seniority of
Reader s/ Prof essors appointed under this Schene vis-a-vis
Reader s/ Prof essors appoi nted agai nst a general post as laid

down by the Executive Council, shall apply. Cearly,
therefore, seniority between Readers/Professors appointed
under the Meri t Pronoti on Schene Vi s-a-vis
Reader s/ Pr of essors appointed to general posts is governed by
the regulations laid dowmn by the Executive Council. The
Executive Council has treated all posts of Readers and al

posts of Professors - whichever be the met hod of

appoi ntnent, as belonging to the same cadre and has
prescribed rules for inter se seniority between persons
appoi nted under the Merit Pronmotion Scheme and persons
appoi nted to general posts treating themas belonging to the
same cadre. In fact, the question of inter se seniority
would arise only if all these persons belonged to the sane
cadre.

The first respondent has, however, contended that
under the Aligarh Muslim University Act 40 of 1920 as also
under the Statutes franed for the Aligarh Mislim University
there is no provision for the posts of Readers/Professors
under the Merit Pronotion Schene and hence persons hol ding
such posts on Merit Pronotion Schene have to be considered
as outside the cadre. This contention does not appear to
have any basis if one examines the Aligarh Mislim University
Act of 1920 and the rel evant statutes. ~ Under Section 2(k)
of the Aligarh MuslimUniversity Act, "Teachers" are defined
to mean Professors,  Readers, Lecturers and  such other
persons as may be appointed for inparting instruction in the
University or a Hall and are designated as teachers by the
Or di nances. No difference based on the nmet hod of
appointnent to these posts has been spelt out in the
definition. Under Section 5(7)  of the said Act the
University has the power to  institute Professorships,
Reader shi ps, Lecturerships, and other teaching or academc
posts required by the University and to appoint persons to
such Professorships, Readerships, Lecturerships and / other
posts and determine their conditions of service in
accordance wth the Statutes. Under Section 24 of the said
Act the Executive Council shall be the principal executive
body of the University. |Its constitution and the ternms of
office of its nmenbers and its powers and duties shall be
prescribed by the Statutes. Under Section 25 the ~Academ c
Council shall be the principal academic body of the
University and it shall, subject to the provisions of this
Act, the Statutes and the Ordinances co-ordinate and
exerci se general supervision over the academ c policies of
the University. Section 27 deals with the power to / make
St at ut es. Under the said section the Statutes may, /inter
alia, provide for the manner of appointnent of teachers and
ot her academi c staff and their emoluments and the principles
governing seniority of service of enployees. Section 31
gives to the authorities of the University including the
Executive Council power to nmake regul ati ons consistent with
the Act, the Statutes and the O di nances providing, inter
alia, for all matters which by this Act, the Statutes or the
Ordi nances are to be prescribed by regul ations.

Under Statute 17(2) of the Aligarh Muslim University
dealing with powers and functions of the Executive Counci
it is provided as foll ows: -

"17(2)(i): to appoint the Registrar, Finance Oficer,
Li brari an, Princi pal s of Col | eges and I nstitutions
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established by the University and such Professors, Readers,
Lecturers and other nenbers of the teaching and academc
staff as nmay be necessary, on the recomrendation of the
Selection Committee constituted for the purpose: Provi ded
that no action shall be taken by the Executive Council in
respect of the nunmber, qualifications, enolunents, and ot her
conditions of service of teachers, w thout consideration of
the recomendati on of the Acadenic Council."

The Statute 27 deals with the constitution of the
Selection Conmmittee for - appointnents to various posts
i ncludi ng the post of Professor and the post of Reader. The
conposition of the Selection Conmittee is set out against
each post. Under Statute 27(7) it is provided as follows: -

"27(7): Not wi thst andi ng | anything contained in the
foregoing clauses of this Statute or Statute 29, the
Executive Council my invite a person of high academc

di stinction and professional attainment to accept a post of
Professor in the University, on such ternms and conditions as
it deens fit, and on'the person agreeing to do so, appoint
himto the post."

Under Statute 29(2)(a) all appointnents to pernmanent
posts of teachers in the University shall be nmade by the
Executive Council \ on the reconmendation of  a Selection
Conmittee in the manner set out there. Under Statute 30(1)
it is provided as follows: -

"30(1): Whenever, in accordance w th these Statutes,
any person is to hold an office or be a nenber of an
authority of the University by rotation according to
seniority, such seniority shall be determ ned according to
the length of continuous service of such person in his
grade, and, in accordance with such other principles as the
Executive Council may fromtine to time prescribe.”

Thus wunder the Aligarh Miuslim University Act of 1920,
there is no specific provision |laying down that appoi ntnents
to the posts of Professors can only be nade in a specific
manner or by following a specific procedure. Statute 27(7)
gi ves an express power to the Executive Council to appoint a
person to the post of Professor in the University on such
terns and conditions as it deenms fit if the person possesses
hi gh academi c distinction and professional attainment.. The
Executive Council also has the power to appoint Professors,
Readers, Lecturers and other nmenbers of the teaching and the
acadenmic staff on the recommendation of the “Selection
Conmittee constituted for the purpose. It has to act on the
recommendati on of the Academ c Council in |aying down the
nunber, qualifications, enolunments and other conditions  of
service of such teachers. The Executive Council has
accordingly in exercise of its powers under Statutes 17 and
27 franed regulations for appointnments to the posts of
Prof essors and Readers under the Merit Pronotion Scheme. It
has also in exercise of its powers under Statute 30 laid
down rules providing for inter se seniority between
Prof essors appointed under the Merit Pronotion Schene and
Pr of essors appoi nted under the general scheme. |n doing so,
the Executive Council has acted within its statutory powers.
The Aligarh Mslim University has, therefore, rightly
prepared seniority list of Professors in accordance with the
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regul ations framed by the Executive Council in which the
appel l ant is shown as senior to respondent no. 1.

The first respondent has relied upon a decision of
this Court in Dr. Rashm Srivastava v. Vikram University
and Ors. etc. etc. (1995 (3) SCC 653). 1In that case this
Court considered the position of university teachers
pr onot ed under the Merit Pronmoti on Schene Vis-a-vis
University teachers who were directly recruited to their
posts. After examining the provisions of the M P.
Vi shwavi dyal aya Adhi niyam 1973, the Court said that under
the said Act, the only source of appointnment was by direct
recruitnent. Hence direct recruits alone forned the regul ar
cadre. The nerit pronotees would, therefore, fall outside
the cadre under the Madhya Pradesh Adhi niyam unl ess the Act
was anended introducing Merit Pronption as an additiona
source of recruitnent. Odinances and Statutes issued by
the University providing for pronotion as a new source of
recruitnment and determ nation of inter se seniority would be
ultra vires the Act and of no effect. The provi sions,
however, of the Aligarh MislimUniversity Act of 1920 do not
prescribe that direct recruitnent is the only source of
recruitment to the regul ar cadre of teachers in the Aligarh
Muslim University. The method of recruitnment or appoi ntnment
is not prescribed in the Act but is left to be formul ated by
the Statutes of the University. The Statutes give to the
Executive Council the power of appointnent even otherw se
than by direct recruitnment. The Merit Pronotion Scheme has
been adopted by the Aligarh MuslimUniversity, on the basis
of the recomendations nade by the Academnmic Council which
have been accepted by the Executive Council ~as  provided
under Statute 17. The ratio, therefore, of Rashni
Srivastava's case (Supra) will not apply.

In the case of Dr. Suman Agarwal v. Vi ceChancel | or
and Ors. (1996 (1) SCC 632), this Court considered the same
guestion of a person directly recruited as a Reader and a
person pronmbted as a Reader under the Merit “Pronotion
Schene. The Court rejected the contention that a Reader
appointed by personal pronotion was not a menber ~of the
cadre of Readers, on the basis of the provisions of the UP
State Universities Act, 1973. Distinguishing the case of
Rashm Srivastava (Supra) this Court said that wunder the
Schene of Section 31A(1) of the U. P. State Universities
Act, 1973 read wth Statute 17.05-B and ~Statute 11.12-B
Cl ause 6, a personal pronotee gets a berth through statutory
force under Section 31A(1) and the post held by the pronotee
becomes a tenporary addition to the sanctioned cadre

occupied by direct recruits. In the case of ~a persona
pronotion, so long as the candi date hol ds the post, the post
remains in the cadre. It ceases with the cessation of the

service of the holder of the post. Nevertheless, the post
of a pronotee is a tenporary addition to the cadre strength.
Rules for Inter se seniority have also been provided as
between direct recruits and nerit pronotees. The Court said
that the candidates fromtwo streanms fused into the rel evant
cadre of Professor or Reader. The sane is the position here
looking to the provisions of the Aligarh Muslim University
Act and the Statutes.

In the case of Dr. Bal Krishna Agarwal v. State of
u. P. and Os. (1995 (1) SCC 614) also this Court
specifically stated that under the U P. State University
Act 1973 read with the relevant Statutes, as between direct
appoi ntees and persons pronoted under the Merit Pronption
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Schene, inter se seniority was to be determ ned according to
the length of service in such cadre. The Court, therefore,
relied on a specific provision in the Statute which
regul ated the inter se seniority between direct recruits and
nmerit pronotees. This judgnent has al so been cited in the
case of Dr. Suman Agarwal v. Vice- chancellor and Os.
(Supra) while distinguishing Dr. Rashm Srivastava's case
(Supra).

Looking to the Aligarh Muslim University Act and the
rel evant Statutes the appellant is, therefore, a part of the
cadre of Professors in the Aligarh MuslimUniversity and is
entitled to seniority ‘above the first respondent in the
light of the regulations for determining inter se seniority
franmed by the Executive Council. He is entitled to al
consequential benefits.

The  appeal is-accordingly allowed and the inpugned
j udgrment and order of the Allahabad H gh Court is set aside.
There will, however, be no order as to costs.




