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S.B. SINHA, J :

The appel | ant “and the first respondent herein entered into a
contract for construction of an auditoriumconplex at WIIington
Nilgiris for a sumof Rs. 64,79,6982.95. The work comrenced on 16. 3. 1979
and was to be conpl eted on 15.3.1981. However, there had been anendnent
to the said agreement owing to increasein the scope of work. An extra
time of six nonths was also given to the contractor in terns of the said
amendnment. The tinme for conpletion of the contract was extended from
16.9.1981 to 30.6.1982 and 1.7.1982 to 31.12.1982. The contract anount
was al so increased, because of the aforenentioned amendrment therein
owing to increase in the scope of work, to Rs. 85.10 |akhs. Although
the period of contract was over and the appellant did not grant any
further extension, the same was purportedly term nated by the appellant
herein on 28.2.1983, i.e., afterthe due date for conpletion of work,
nanely, 31.12.1982. Disputes and differences having arisen, the
arbitration agreenent was i nvoked by the Respondent 'No.1 and the clains
and counterclains of the parties were referred to one Brigadier MM L.
Sharma who was appoi nted by the Engineer-in-Chief of the appellant.
Before the arbitrator the first respondent submitted a claimfor a tota
sum of Rs. 23,59,534.72 conprising 23 cl ai ns whereas the claimof the
appel l ant herein ambunted to Rs. 90,58, 167.42 conprising 8 clains.

The sole arbitrator awarded a sumof Rs. 14,31,463/- in favour of
the first respondent and a sum of Rs. 33,95,000/- in favour of the
appel l ant herein. The award was filed in the District Court of
Nilgiris.

Original Petition No. 29 of 1986 was filed by the respondent No. 1
herei n under Sections 15, 16, 30 and 32 of the Arbitration Act praying
to very nodify or set aside to claimMNo. 1 under 'B . Claimof the
Government in Award dated 6.2.1986 and confirmthe award in Claim’'q of
the contractor made including the interest and decree in favour of the
petitioner or in the alternative to set aside the award dated 6. 2. 1986.

Oiginal Suit No. 31 of 1986 was filed by the first respondent for
passing a judgnment and decree in terns of the award passed in favour of
the Plaintiff in clains serial No. 'A" clains of the contractor by the
2nd defendant and directing the first respondent to pay the plaintiff Rs.
14, 31, 462 whereas Original Suit No. 47 of 1986 was filed by the Union of
India for a decree and judgnent in terns of the Amard for a sum of Rs.
33,95,000/- with interest at 18% per annumwi th costs.

The learned District Judge upheld the said objections of the first
respondent hol ding: as the arbitrator made an award in favour of the
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first respondent presumably upon arriving at a finding that the
appel | ant herein was responsible for causing delay in conpletion of the
contract; the award nade in favour of the appellant nmust be held to be
i nconsi stent therewth.

It was further held that the appellant herein 'pushed in’ sone
cal cul ati on sheets on the | ast date of hearing which was accepted by the
arbitrator w thout assigning any reason and without prior intination to
the first respondent which anmounted to m sconduct on the part of the
arbitrator. The Court further took into consideration the fact that the
Union of India admttedly caused 1654 days’ delay in accepting the
designs and as the said adm ssion was not taken into consideration by
the arbitrator, that part of the award was viti ated.

The District Judge further held that having regard to the fact
that the arbitrator had awarded conpensation to the first respondent on
various itens including C aimA towards additional anpunt claimed due to
escal ation in prices of materials and nen at 25% of the work done at the
contract rates, |oss sustained due to under-utilisation of cantering and
shuttering materials, |oss sustained due to underutilization
conpensation for |oss sustained on overheads due to prolongation of
wor k, the inpugned award cannot be sustai ned.

The | earned District Judge furthernore |laid enphasis on the claim
towards extra expenditure incurred in dismantling of work done due to
del ays in decisions wherefor a sumof Rs. 12,500/- was awarded stating:

"...Therefore it is clear that there was a del ay on
the part of the department in taking decisions.
Because of the delay in taking decisions, the
Arbitrator has awarded the amount for delay solely on
the part of the contract. | failed to understand why
the sole arbitrator should have awarded Rs. 12, 500/
under cl aim No.V(a) of the contractor.

Referring to clause 54 of the Contract, the District Judge said:

"...Therefore condition 54 makes it abundantly clear
that if there was any default on the part of the
contractor the Union of India has got every right to
i mpound the materials of the contractor, and at any
time sell the materials and appropriate the proceeds
towards any | osses. Curiously enough under claim
No. VI the Arbitrator has passed an award stating that
the materials should be returned to the contractor.
The approxi mate costs of the materials has been given
as Rs.3,71,000/- by the contractor. Once again, it
has to be stated that if the sole Arbitrator has cone
to the conclusion that the default was on the part of
the contractor, he is not justified in directing the
Union of India to hand over the materials. Since he
has conme to the conclusion that the Union of Indiais
responsi ble for the breach of contract, the sole
arbitrator has directed the Union of India to return
the materials as the Union of India cannot take
recourse under condition 54 of the General conditions
of the contract | AFW 2249. On the background of this
we have now consi dered the anpbunt awarded to the Union
of India under claimNo.1, 2 and 4 under claimNo.1
Rs. 33, 64, 000/ - has been awarded by the sole arbitrator
towards extra expenditure involved to conplete the

i ncomplete itemof work |eft by the defaulting
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contractor. Once again going back to contractor is
claimunder claimNo.6n it is clear that the findings
of the (end of the original’s 31st page) arbitrator
under claimNo.V of 'A claimof the contractor and
claim1 of 'B of the Governnent of India is

i nconsistent. Since the arbitrator has al ready come
to the conclusion that the breach of contract was due
to the 1st respondent and has directed the Union of
India to return the materials to the contractor, the
sol e arbitrator should not have awarded Rs. 33, 64, 000/ -
towar ds excess expenditure involved to conplete the
inconplete itenms of work left by the defaulting
contractor. On the face of it the arbitrator awarded
Rs. 33, 64, 000/ - under claimNo.1 of "B claimof the
CGovernment is not sustainable.

Since the award of Rs.3;95,000/- by the sole
arbitrator is inconsistent and ii's a m sconduct, the
order of the Arbitrator in respect of claimNo.1l of
"B claimof the Union of India in the award dated
6. 3. 1986 has to be set aside."

Aggri eved thereby three appeal s being A.A O No. 364 of 1995,
A A O No. 366 of 1995 and A A . O No. 367 of 1995 were filed by the
appel | ant agai nst the order of District Court dated 21.2.1994 in O P.
No. 29/86, O S. No. 31 of 1986 and O S. No. 47/86 respectively.

By reason of the inpugned judgnment dated 6.1.1997 the said appeals
wer e di sm ssed

I't, however, appears that the appellants herein also filed S.L.P
(Gwvil)....8317-8318/97 arising out of the judgnent and order dated
06/ 01/97 in Appeal Nos. 242/95 and 243 of 1995 of the Hi gh Court of
Madras questioning the award made in favour of the first respondent
herein. The sane was dismissed by this Court by an order dated
24.11.1997.

M. N. N Goswani, the |earned senior counsel appearing on behal f
of the appellant would submt that the H gh Court as al so the District
Judge comitted a manifest error in setting aside the award made by the
arbitrator in favour of the appellant in so far as it failed to take
into consideration that the award was a non-speaki ng one.

The | earned counsel would contend that the appellant could be

bl amed for making delay in the matter and conpletion of job till 1982
but no finding has been arrived at nor could be arrived at on the basis
of materials on records that thereafter it was at fault. No materia
has been shown in the inpugned judgnments which support the views taken
by the courts bel ow that the appellant was responsible for the del ay
caused beyond 31.12.1982. M. Goswam would urge that the District
Judge had no jurisdiction to analyse the materials on records as if it
has an appellate jurisdiction over the anard of the arbitrate. ~The

| earned counsel would contend that the jurisdiction of the High Court in
setting aside an award being linmted, the inpugned judgnents cannot be
sustained. In support of the said contention, strong reliance has been
pl aced on Ms. Sudarsan Trading Co. Vs. CGovernment of Kerala and Anot her
[ (1989) 2 SCC 38].

M. MN Rao, the |earned senior counsel appearing on behalf of
the respondent, per contra, would subnit that a finding of fact has been
arrived at to the effect that the award of the arbitrator was
i nconsi stent. The | earned counsel would submt that while considering
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the validity or otherwise of an award the Court is not precluded from
considering the totality of the circunstances. |t was pointed out that
having regard to the fact that the appellant adnitted the delay of 1654
days on its part, the same ought to have been taken into consideration
by the arbitrator, which was relevant for resolution of the dispute
between the parties. The clains raised by the appellant basing on the
purported breach of contract on the part of the first respondent herein
nust be held to be nmala fide. The |Iearned counsel has placed strong
reliance in support of his contention on Dandasi Sahu Vs. State of
Orissa [(1990) 1 SCC 214].

The short question which arises for consideration in these appeal s
is as to whether the District Judge and the Hi gh Court, Madras exceeded
their jurisdiction in passing the inpugned judgnents.

It is not in-dispute that the clains and counterclainms of the
parties centred round determination by the arbitrator as to whether the
appel l ant ~or the first respondent had committed a breach of contract.
The power ‘of the appellant to terminate the contract and to put forth
the claimfor extra expenditure involved to conplete the inconplete
items of work l'eft out by the first respondent revolved round the issue
as to whether it was a defaulter or not. The appellant could term nate
the contract and get the work conpl eted t hrough another agency entitling
it tolay the said claim but its justifiability therefor indisputably
woul d depend upon the interpretation of clause 54 of the Contract. The
sai d cl ause empowers the appellant to cancel the contract, only if the
contractor "fails to conplete the works, work order and itens of work,
wi th individual dates for conpletion, and clear the site on or before
the date of completion". Thus, the 'failure’ nmust be on the part of
the contractors and not by reason of acts of om ssions and comm ssi ons
of the appellant herein

The foll owing was furthernore contained in the said cl ause:

"The Government shall also be at-liberty to use the
materials, tackle, machinery and other stores on Site
of the Contractor as they think proper in conpleting
the work and the Contractor will be allowed the
necessary credit. The value of the materials and
stores and the anount of credit to be allowed for
tackl e and machi nery bel onging to the Contractor and
used by the Governnment in conpleting the work shall be
assessed by the G E and the anbunt so assessed shal
be final and bi ndi ng.

In case the Governnent conpletes or decides to

conpl ete the works or any part thereof under the
provision of this condition, the cost of such
conpletion to be taken into account in determ ning the
excess cost to be charged to the contractor under the
condi tion shall consist of the cost or estinmated cost
(as certified by GE.) of materials purchased or
required to be purchased and/ or the |abour provided
or required to be provided by the Governnment as al so
the cost of the Contractor’s materials used with an
addi ti on of such percentage to cover superintendence
and establishnment charges as nmay be deci ded by the
C.WE., whose decision shall be final and binding."

The said clause could, thus, be invoked only on default on the
part of the contractor and not otherw se.

Apart fromthe findings of the District Judge, as noticed
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her ei nbefore, the H gh Court also cane to conclusion that the contract
could not have been term nated after the date of conpletion of work
hol di ng:

"...Msconduct as defined under Section 30 is not a
noral lapse. |If the Arbitrator on the face of the
award arrives at an inconsistent conclusion, it would
al so amobunt to misconduct as per the decision reported
in Poul ose vs. State of Kerala (AIR 1975 SC 1259).
Therefore, the finding of the |earned District Judge
that there is an inconsistent conclusion by the
arbitrator who has admtted the delay on the part of
the Government in ny opinion well-founded. It is nore
so, when the CGovernment has not chosen to set aside
that portion of the award which inplies that there is
del ay on the part of the Governnment."

The High Court further opined:

"Cl ause 54 of the agreenent provides for

utilization of the materials machinery., tackle etc.
for conpletion of the inconplete work and sell the
same at any tine and appropriate the sale proceeds
towards the | oss which may arise fromthe cancell ation
of the contract. |[In the case on hand, the
cancel l ation of the contract is after the expiry of
the time contended for conpletion of the contract.

The materials, machineries etc. were ordered to be
returned to the contractor or pay the costs of the
sane to the contractor. The non-utlisation of the
materi al s has not been taken into consideration by the
Arbitrator. It is contended that no paynent was made
to the machineries and the contract was at liberty to
take in back the machineries and therefore the non-
utilisation of the materials cannot be said to be a
conduct which woul d absolve the liability of the
Government. But, this contention is not tenable since
when the contractor has attenpted to renove the
materials on the work it has been prevented and a
conpl ai nt has al so been | odged with the police.
Therefore, awarding certain sumtowards | oss sustained
by the Governnent on account of the delay said to have
been comrtted by the contractor, is inconsistent with
the award granted in favour of the contractor to-get
back the materials or value thereof fromthe
Government. Wen the order of the Arbitrator is
inconsistent, it anpbunts to a m sconduct. Therefore,
the learned District Judge has rightly set aside the
claimNo.1 under "B claimof the Governnment and | am
of the opinion that it is not a matter to be
interfered with this Court."

It is not the case of the appellant that the contractor was
allowed to work after 31.12.1982 on grant of further extension for the
conpletion of the work. The rights and obligations of the parties were,
thus, required to be considered as on the said date and not thereafter.
The fact that there had been delay of 1654 days on the part of the
appel l ant in accepting the designs and there had been an anmendnent of
the Schedul e of the work stands admtted.

The question as to whether one party or the other was responsible
for delay in causing conpletion of the contract job, thus, squarely fel
for consideration before the arbitrator. The arbitrator could not have
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arrived at a finding that both conmtted breaches of the terns of
contract which was ex facie unsustainabl e being wholly inconsistent.

Cl ause 54 of the contract could be invoked only when the first
respondent conmitted breach of the terms of the contract. An action in
terns thereof could be taken recourse to inits entirety or not at all

If one part of the award is inconsistent with the other and furthernore
if in determning the disputes between the parties the arbitrator failed
to take into consideration the relevant facts or based his decision on
irrelevant factors not gernane therefor; the arbitrator nust be held to
have committed a | egal m sconduct.

I n Bharat Coking Coal Ltd. Vs. Ms. Annapurna Construction (G vi
Appeal Nos. 5647-48 of 1997) disposed of on 29th August, 2003 this Court
noti ced:

"So far as these items are-concerned, in our opinion
the |l earned sole arbitrator should have taken into
consi deration the rel evant provisions contained in the
agreenent ‘as al so the correspondences passed between
the parties. The question as to whether the work
could not be conpleted within the period of four

nont hs or the extension was sought for on one
condition or the other was justifiable or not, which
are relevant facts which were required to be taken
into consideration /by the arbitrator.

It is now well settled that the Arbitrator
cannot act arbitrarily, irrationally, capriciously or
i ndependent of the contract.

I n Associ at ed Engi neering vs. CGovt. of AP
[(1991) 4 SCC 93], this Court clearly held that the
arbitrators cannot travel beyond the paraneters of ‘the
contract. In Ms. Sudarsan Trading Co. v. The CGovt. of
Kerala [(1989) 2 SCC 38], this Court has observed that
an award may be remtted or set aside on the ground
that the arbitrator in making it had exceeded his
jurisdiction and evidence of matters not appearing on
the face of it, will be admtted in order to establish
whet her the jurisdiction had been exceeded or not,
because the nature of the dispute is sonething which
has been determ ned outside the award, whatever might
be said about it in the award by the Arbitrator. This
Court further observed that an arbitrator acting
beyond his jurisdiction is a different ground fromthe
error apparent on the face of the award.

There lies a clear distinction between an error within
the jurisdiction and error in excess of jurisdiction
Thus, the role of the arbitrator is to arbitrate
within the terns of the contract. He has no power
apart fromwhat the parties have given hi munder the
contract. If he has travell ed beyond the contract, he
woul d be acting without jurisdiction, whereas if he
has remai ned inside the paraneter of the contract, his
award cannot be questioned on the ground that it
contains an error apparent on the face of the
records. "

It was held that if the arbitrator has commtted a jurisdictiona
error, the court can intervene. This Court in Bharat Coking Coal Ltd.
(supra) noticed its earlier decision in K P. Poulose Vs. State of Keral a
[ (1975) 2 SCC 236] wherein it was observed that the case of |ega
m sconduct woul d be conplete if the arbitrator on the face of the award
arrives at an inconsistent conclusion even on his own finding or arrives
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at a decision by ignoring the very material docunents which throw
abundant |ight on the controversy to help a just and fair decision

In Union of India vs. Jain Associates and Another [(1994) 4 SCC
665], this Court upon follow ng K P. Poul ose (supra) and Dandasi Sahu
(supra) held

"8. The question, therefore, is whether the umpire

had committed misconduct in naking the award. It is
seen that clains 11 and 12 for damages and | oss of
profit are founded on the breach of contract and
Section 73 enconpasses both the clains as damages. The
unpire, it is held by the Hi gh Court, awarded
nechani cal |y, different ampbunts on each claim He al so
totally failed to consider the counter-claimon the
specious plea that it is belated counter-statenent.
These facts woul d show, not only the state of mnd of
the unpire but also non-application of the mnd, as is
denonstrabl e from the above facts. It would al so show
that he did not act in a judicious manner objectively
and di spassionately which would go to the root of the
conpetence of the arbitrator to decide the disputes.”

I n Dandasi /Sahu (supra) this Court held that the award suffering
from non-application of mind by the arbitrator is |iable to be set
aside. It was held:

"I'n this connection we have to keep in mnd that we
are concerned with a situation where the arbitrator
need not give any reason and that even if he conmts a
nmstake either in lawor in fact in determning the
matter referred to him where such nistake does not
appear on the face of the award, the same could not be
assailed. The arbitrator, in the case of a reference
to himin pursuance of an arbitration agreenent

bet ween the parties, being a person chosen by parties
is constituted as the sole and the final judge of al
the questions and the parties bind thenmselves as a
rule to accept the award as final and conclusive. The
award could be interfered with only inlinted

ci rcunst ances as provi ded under Sections 16 and 30 of
the Arbitration Act. In this situation we have to test
the award with circunmspection. Even with all this
[imtations on the powers of court and probably
because of these linmitations, we have to hold that if
the anmpbunt awarded was di sproportionately high having
regard to the original claimmade and the totality of
the circunstances it would certainly be a case where
the arbitrator could be said to have not applied his
m nd anmounting to | egal m sconduct."

In Ms. Sudarsan Trading Co. (supra) this Court clearly held that
the Court can | ook to the agreenent where the question arises as to
whet her an award nmay be remitted or set aside on the ground that the
arbitrator in making it has exceeded its jurisdiction. Draw ng
di stinction between the disputes as to the jurisdiction of the
arbitrator and the dispute as to in what way that jurisdiction should be
exercised, this Court opined:

"The next question on this aspect which requires
consideration is that only in a speaking award the
court can look into the reasoning of the award. It is
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not open to the court to probe the nmental process of
the arbitrator and specul ate, where no reasons are
given by the arbitrator, as to what inpelled the
arbitrator to arrive at his conclusion. See the
observations of this Court in H ndustan Steel Wrks
Construction Ltd. v. C. Rajasekhar Rao ((1987) 4 SCC
93). In the instant case the arbitrator has nmerely set
out the clains and given the history of the clains and
t hen awarded certain amount. He has not spoken his

m nd i ndicating why he has done what he has done; he
has narrated only how he canme to nake the award. In
absence of any reasons for making the award, it is not
open to the court to interfere with the award
Further-nore, in any event, reasonabl eness of the
reasons given by the arbitrator, cannot be chal |l enged.
Appr ai senent of evidence by the arbitrator is never a
matter which the court questions and considers. |If the
parties have selected their own forum the deciding
forum nmust be conceded the power of appraisenent of
the evidence. The arbitrator is the sole judge of the
quality as well as the quantity of evidence and it

will not be for the court to take upon itself the task
of being a judge on the evidence before the
arbitrator. See the observations of this Court in MCD
v. Jagan Nat h Ashok Kumar ((1987) 4 SCC 497)."

In that case the Court was concerned with the first issue and not
t he second one wherewith we are concerned herein. In the fact situation
obtai ning therein the court distinguished a | arge nunber of authorities
pl aced before it hol ding:

"But, in the instant case the court had exanined the
different claims not to find out whether these clains
were within the disputes referable to the arbitrator
but to find out whether in arriving at the decision,
the arbitrator, had acted correctly or incorrectly.
This, in our opinion, the court had no jurisdiction/'to
do, nanely, substitution of its own evaluation of the
conclusion of law or fact to cone to the conclusion
that the arbitrator had acted contrary to the bargain
bet ween the parties.”

Such is not the position here.

In this case the District Judge as also the Hi gh Court ‘of Madras
clearly held that the award cannot be sustained having regard to the
i nherent inconsistency contained therein. The arbitrator, as has been
correctly held by the District Judge and the High Court, conmmtted a
| egal misconduct in arriving at an inconsistent finding as regard breach
of the contract on the part of one party or the other. Once the
arbitrator had granted danages to the first respondent which could be
granted only on a finding that the appellant had conmtted breach of the
terns of contract and, thus, was responsible therefor, any finding
contrary thereto and i nconsistent therewith while awarding any sumin
favour of the appellant woul d be whol |y unsustai nabl e bei ng sel f
contradictory.

The Union of India while accepting the award made in favour of the
first respondent must be held to have accepted the finding that it
conmitted a breach of contract and the said finding has attained
finality and woul d operate as res judicata in view of the decisions of
this Court in Sheodan Singh Vs. Daryao [(1966) 3 SCR 300].

Furthernore, as noticed herei nbefore, the appeal preferred by the
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appel | ant agai nst the award of the arbitrator nade in favour of the
first respondent herein has been dism ssed.

In Premier Tyres Linmited Vs. Kerala State Road Transport
Cor poration [1993 Supp (2) SCC 146] this court held:

"The question is what happens where no appeal is
filed, as in this case fromthe decree in connected
suit. Effect of non-filing of appeal against a
judgrment or decree is that it beconmes final. This
finality can be taken away only in accordance wth

| aw. Sane consequences fol |l ow when a judgnent or
decree in a connected suit is not appeal ed from

5. Mention may be made of a Constitution Bench
decision in Badri Narayan Singh v. Kandeo Prasad Singh
(AIR 1962 SC 338 : (1962) 3 SCR 759 : 23 ELR 203). In
an election petition filed by the respondent a

decl aration was sought to decl are the el ection of
appel |l ant ‘as invalid and to declare the respondent as
the el ected candidate. The tribunal granted first
relief only. Both appellant and respondent filed
appeals in the H gh Court. The appellant’s appeal was
di sm ssed but that of respondent was all owed. The
appel I ant chal | enged the order passed in favour of
respondent in his appeal. It was dism ssed and
prelimnary objection of the respondent was uphel d.
The Court observed

"We are therefore of ‘opinion that so long as the order
in the appellant’s Appeal No. 7 confirmng the order
setting aside his election on the ground that he was a
hol der of an office of profit under the Bihar
Governnent and therefore coul d not have been a
properly nom nated candi dat e stands, he cannot
guestion the finding about his holding an of fice of
profit, in the present appeal, which is founded on the
contention that that finding is incorrect."”

As the appellant failed to get that part of the award whi ch was
nmade by the arbitrator in favour of the first respondent, set aside, the
basi ¢ conclusion of the H gh Court cannot be faulted. The Court upon
setting aside the whole award could have renmitted back the matter to the
arbitrator in terns of Section 16 of the Act or could have appointed
another arbitrator, but at this juncture no such order can be passed as
the award in part has becone final

For the reasons aforementioned, we are of the opinion that the
i mpugned judgnment does not suffer fromany legal infirmty. These
appeal s are, therefore, dism ssed. No costs.




