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PETI TI ONER
Monaben Ket anbhai Shah & Anr.

RESPONDENT:
State of Gujarat & Os.

DATE OF JUDGVENT: 10/08/2004

BENCH
Y. K. Sabharwal & D.M Dharnadhi kari .

JUDGVENT:
JUDGMENT

(Arising ‘out of SLP (Crl.) No.1269 of 2004)

Y. K. Sabharwal , J.

Leave granted.

The second respondent has filed a conplaint against five accused under
Section 138 of the Negotiable Instruments Act, 1881 (for short, "the Act") alleging
di shonour of a cheque, the accused having stopped paynent thereof. Qut of five,
three accused are |ladies. On-an-applicationfiled by the said accused, inter alia,
al l eging that the conplaint does not fulfill the ingredients of Section 141 of the
Act, the Magistrate directed their discharge holding that there are no allegations in
the compl ai nt, maki ng out an offence against them The order of the Mgistrate
was, however, set aside by the Sessions Judge. The |earned Sessions Judge hel d
that 'no doubt, it is not specifically nentioned in the conplaint that all the accused
were in-charge of the business but merely non-mentioning of specific words does
not mean that they were not in-charge of the business’ and in this view cane to the
conclusion that it was for the accused to establish that they had no know edge
about the transaction or had exercised due diligence. The Hgh Court, by the
i mpugned judgment, has upheld the order of the Sessions Judge insofar as it
concerns the appellants. The order of the Sessions Judge insofar as origina
accused No.5 is concerned, has been reversed by the H gh Court and that of the
Magi strate restored since the High Court came to the conclusion that accused No.5
was a student up to 1998 studyi ng at Ahnedabad, and thereafter she got narried
and went to USA and in these circunstances her case stood on different footing.
The remaining two sisters are in appeal on grant of special |eave.

Section 138 of the Act makes di shonour of the cheque an offence
puni shabl e with inprisonment or fine or both. Section 141 relates to offences by
the conpany. It provides that if the person commtting an of fence under Section
138 is a conpany, every person who, at the tinme the offence was comm tted, was
in charge of, and was responsible to, the conpany for the conduct of the business
of the conpany, as well as the conpany, shall be deened to be guilty of the
of fence and shall be liable to be proceeded agai nst and puni shed accordi ngly.
Thus, vicarious liability has been fastened on those who are i n-charge of and
responsi ble to the conpany for the conduct of its business. For the purpose of
Section 141, a firmcones within the anbit of a conpany.
It is not necessary to reproduce the | anguage of Section 141 verbatimin the

conpl aint since the conplaint is required to be read as a whole. |[|f the substance
of the allegations made in the conplaint fulfill the requirements of Section 141,
the conplaint has to proceed and is required to be tried with. It is also true that in

construing a conplaint a hyper-technical approach should not be adopted so as to
guash the sane. The | audabl e object of preventing bouncing of cheques and
sustaining the credibility of comrercial transactions resulting in enactnent of
Sections 138 and 141 has to be borne in mind. These provisions create a statutory
presunption of dishonesty exposing a person to crinmnal liability if payment is not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 3

made within statutory period even after issue of notice. It is also true that the

power of quashing is required to be exercised very sparingly and where, read as a

whol e, factual foundation for the offence has been laid in the conplaint, it should

not be quashed. Al the sane, it is also to be renmenbered that it is the duty of the

Court to discharge the accused if taking everything stated in the conplaint as

correct and construing the allegations made therein liberally in favour of the

conpl ainant, the ingredients of the offence are altogether |acking. The present

case falls in this category as woul d be evident fromthe facts noticed hereinafter.
The Hi gh Court in the inpugned judgment has held that "on its perusal, it is

clear that the respondent No.2 \026 original conplainant has made specific

al | egati ons agai nst the accused persons including the present petitioners in the

conplaint that the petitioners are partners of the partnership firmand the

petitioners have taken active interest in the business". The aforesaid finding is not

supported by the conplaint.  There are no avernments in the conplaint that the

appel | ants have taken active interest in the business. There are two materia

par agraphs in the conplaint and rest of the conplaint sets out the names of the

Wi t nesses to be exani ned by the conpl ai nant besides the prayer clause. The two

par agr aphs read as under

"(1 The accusedin this matter, for the devel opnent

of their 'business had taken anount of

Rs. 60, 000/ - through Agent on 8.1.1998 whi ch

was pai d by us vide cheque No.7432109 drawn

on Canara Bank for Rs.60,000/- which are

recei ved by the accused, therefore, the receipt

was al so issued on/8.1.1998.

(2) The said anmount was for 2.5 nonths.

Therefore, the accused had issued us a cheque

No. 3358762 dated 23.3.1998 drawn on State

Bank of Saurashtra, Kal anal a Branch,

Bhavnagar for a sum of Rs.62,250/-. On

presentation of the said cheque in our account

the accused had stopped paynent on the said

cheque so it was returned. The Canara Bank

was given intimation in this regard by letter

dated 17.9.1998 S.B.S. Kal anal a, Bhavnagar

And, therefore, on 19.9.1998 the Canara Bank

i nforned us, so the notice through Advocate

dated 28.9.1998 was issued to the accused. And

al though all of themare served but no amount is

pai d."

The material part of the title of the conplaint reads thus :
"Karta of Hi manshu Jayantil al
H U. F.
H mmanshu Jayantil al Thakkar .\ 005\ 005\ 005.
\ 005Conpl ai nant

Ver sus

Partners of Sona Fibres

(1) Shah Madhunati Har shadr aj

(2) Harshadrai V. Shah (H U F.)

(3) Monaben Ket anbhai Shah

(4) Sonaben R Shah

(5) Rupaben Har shabhai Shah

\ 005\ 005\ 005 \ 005\ 005\ 005 \ 005\ 005.

\ 005 Accused"

Fromthe above, it is evident that in the conplaint there are no averments
agai nst the appellants except stating in the title that they are partners of the firm
Learned counsel for the respondents/conplai nant contended that a copy of the
partnership deed was also filed which woul d show that the appellants were active
in the business. No such docunment was filed with the conplaint or made part
thereof. The filing of the partnership deed later is of no consequence for
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determ ning the point in issue. Section 141 does not neke all partners liable for
the offence. The crimmnal liability has been fastened on those who, at the tine of
the commi ssion of the offence, was in charge of and was responsible to the firm
for the conduct of the business of the firm These may be sl eepi ng partners who
are not required to take any part in the business of the firm they may be | adies and
ot hers who may not know anyt hi ng about the business of the firm The primary
responsibility is on the conplainant to nake necessary avernments in the conpl aint
so as to nake the accused vicariously liable. For fastening the crimnal liability,
there is no presunption that every partner knows about the transaction. The
obligation of the appellants to prove that at the time the offence was comitted
they were not in charge of and were not responsible to the firmfor the conduct of
the business of the firm would arise only when first the conpl ai nant makes
necessary avernents in the conplaint and establishes that fact. The present case is
of total absence of requisite avernents in the conplaint.

In KP.G Nair v. Jindal Menthol India Ltd. [(2001) 10 SCC 218], this
Court held that the substance of allegations read as a whol e shoul d answer and
fulfill the requirenments of the.ingredients of Section 141. The criminal conplaint
was quashed in Katta Sujatha (Snt.) v. Fertilizers & Chenicals Travancore Ltd.
& Anr. [(2002) 7 SCC 655], since in the conplaint it was not stated that the
accused was in charge of the business and was responsi ble for the conduct of the
busi ness of the firmnor was their any other allegation that she had connived with
any other partner in the matter of issue of cheque.

Under the aforesaid circunstances, we set aside the inpugned judgment of
the H gh Court and restore the order of the Magistrate discharging the appellants.
The appeal is allowed accordingly.




