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ACT:

Revenue Sal e-Sui't for recovery of poossession on annul -
ment of encunbrance- Excecuti on of decree during the pendency
of appeal but before amendnent of | aw Abatenment of suit-
Bengal Land Revenue Sal es Act, 1859 (Xl of 1859), s. 37-
Bengal Land Revenue Sal es (West Bengal Amendnent) Act, 1950
(WB. VIl of 1950), ss. 4,7

HEADNOTE
The appel | ant purchased a Touzi at -a revenue sal e hel p under
the Bengal Land Revenue Sal es Act, 1859, annullep
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the encunbrances under s. 37 of the Act and sued the respon-
dents for ejectnent and recovery of possession. The /tria
court decreed the suit and an appeal was taken to the High
Court. Wiile the appeal was pending the Bengal Land Revenue
Sal es (West Bengal Amendnent) Act canme into force on March
15, 1950. The High Court found that the respondents’
property was a tenure in existence at the date of the  issue
of the notification of sale as nmentioned in cl. b (1) of ~s.
37 of the Act as anended by s. 4 of the Amending Act and
possession of the disputed property had been delivered to
the appellant before conmencenment of the Amending Act but
during the pendency of the appeal. It held that the land in
dispute canme wthin the protection of ss. 4 and 7 of the
Amending Act, allowed the appeal and directed the /tria
court to record an order of abatenent of the suit under s.
(2) thereof.

It was contended by the appellant in this Court  that
after the delivery of possession no controversy remained in
existence and that s. 4 of the Amending Act had so
retrospective operation

Held that although s. 4 of the Amending Act was prinm
facie prospective, it was retrospective to the extent it was
made so by s. 7 of the Amending Act and applied to pending
[itigation.

It is well settled that an appeal is a continuation of
the original suit and as the present suit was pending in
appeal before the High Court and the decree had not becone
final before the commencenent of the Amending Act, it mnust
be held to have abated under s. 7 (1) (a), and not s. 7 (2)
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of the Anmending Act as decided by the H gh Court, as soon as
that Act cane into force and it was not necessary to
consider the effect of the delivery of possession during the
pendi ng of the appeal

The Anending Act of 1950 intended to grant relief to
tenure holders if their tenures had not been wi ped out by
annul ment under s. 37 of the old Act before the Amendi ng Act
cane into force

Section 4 of the Arending Act read with s. 7 of the Act
granted relief even in respect of revenue sales held before
its comrencemnent .

Section 7 contenpl ated three kinds of cases, namely, (i)
pendi ng suit or proceeding for ejectnent; (2) pending
592
appeal or application for review or application for revision
arising out of the first category nmade by an unsuccessfu
plaintiff and (3) a final decree or order made f or
ej ect ment . A decree or order against which an appeal had
been filed and was pending on the date of the comrencenent
of the ‘Anending Act, if by the unsuccessful plaintiff or
appl i cant -woul-d be covered by s.~ 7 (1) (b), whereas a decree
or order for ejectnment which becane final because either no
appeal was preferredagainst it, or if there had been one,
it was finally decided, would be within the purview of s. 7
(2). If such a final decree for ejectnent had been executed
"by delivery of possession before the comencenent of the
Amendi ng Act, the Legislature did not intend to reopen such
cl osed transactions. But except those, in all the above
categories, If the suit, appeal or proceeding could not have
been validly instituted, preferred or made, in ternms of the
Amending Act, all those pending suits or —appeals or
applications would abate according to s. 7 (1) (a) .and (b);
and the decrees woul d becone void under s. 7 (2).

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 250 of 1961

Appeal from the judgnment and decree dated June 16,
1958, of the Calcutta H gh Court in Appeal from Oigina
Decree No. 144 of 1948.

B.Sen, S. N Mikherjee and R R Biswas for the
appel | ant.

N.C, Chatterjee and P. K Ghosh for the respondents.

1963. May 7. The judgnent of the Court was delivered
by

SINHA C.J. -The main question for determnation in this
appeal, on a certificate granted by the Hgh Court of
Calcutta, is the scope and effect of ss. 4 & 7 of the Benga
Land Revenue Sal es (Wst Bengal Amendnment) Act (West” Benga
Act VIl of 1950)-which hereinafter will be referred to as
the Anendi ng Act-which canme into force on March 15, 1950.

593

The suit out of which this appeal arises was instituted
as |long ago as Decenber 6, 1945, and has had rather a long
and chequered career. The plaintiff, who is the appellant
in this Court, instituted the suit for ejectnent of the
def endants fromthe di sputed property on the ground that he
had annull ed the defendants’ interests, whatever they were,
under s. 37 of the Bengal Land Revenue Sales Act (Centra
Act Xl of 1859), by virtue of his auction purchase, on
January 6, 1936, of the entire revenue paying estate, Touz
No. 6 of the 24 Parganas collectorate. After the auction
pur chase aforesaid, he obtained possession from the
Collector in May-June, 1936, and there after annulled and
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avoided all intermediary interests except those protected
under s. 37 of Act XI of 1859, by appropriate notices, in or
about June, 1936 The land in dispute was described in the
plaint as Ml |and of the said Touzi and other Touzies and
the plaintiff asked for Khas possession to the extent of his
1/6th share, jointly with the defendants. The suit was
contested by the first defendant-respondent on a nunber of
grounds, of which it is necessary to nention only the
contention of fact, that the suit |lands were not Mal | ands,
as alleged by the plaintiff, and had never been assessed to
revenue, nor were they included in the Mal assets of Touz

No. 6. It was also clained by the defendants that the |[|ands
in dispute were Brabnottar Lakheraj |ands which were never
within the regularly assessed estate, Touzi No. 6. Hence,
the main issue, on question of fact, between the parties was
: "lIs the land in dispute-Mal land of Touzi No. 6 or is it
Lakheraj ?" On thi s question, the | earned Subordinate judge,
by his  judgnent and decree dated April 20, 1948, held in
favour of 'the plaintiff and decreed the suit for possession

with nmesne profits, to be ascertained |ater. The | earned
Subordi nate judge held that the land in suit was Mal |and of
the Touzi No. 6 and other Touzies, and that the defendants’
i nterest was not protected from annul ment under s. 37 of the
Act

594

of 1859. The first defendant appealed to the H gh Court in
July, 1948 ; and the appeal was pending when the Anending
Act was enacted.  Wen the appeal was put up . for hearing
before a Division Bench on March-8, 1954, the |earned judges
thought it necessary to call for a finding on the question
whet her |, possession had already been delivered to the
successful plaintiff in execution of the decree of the Tria

Court, before the Anmending Act canme into force. Thi s
enquiry was instituted in view of the sworn petition  filed
on behalf of the plaintiff at the hearing in the H gh Court
that he had al ready obtai ned possession in execution of the
decree on March 29, 1949, and that, therefore, s. 7 of the
Amendi ng Act did not render the appeal void. The defendant-
appellant in the H gh Court contested this statenment fact.
The |learned Subordinate judge subnmitted a finding to the
H gh Court to the effect that possession of the disputed
property had been delivered to the decree holder, as alleged
by him on March 29, 1949.

The Hi gh Court accepted the finding of the Trial Court
that possession had been delivered to the decree-holder in
pursuance of the Trial Court’s decree. The High Court
further considered the effect of the proceedings  taken at
the execution stage. |t appears that the plaintiff had nmade
an application for delivery of possession on March 28, 1949,
and the following day, on March 29, 1949, the judgnent
debtor, who had already preferred his appeal to “the Hi gh
Court, fiied a petition to the Court praying for one nmonth's
time to bring a stay order fromthe Hi gh Court and for . stay
of process nmeanwhile. The |earned Subordinate judge dispo-
sed of the petition, inthe following terns :

"Judgnent -debtor files a petition praying for
one nonth’s time to bring a stay order and for

stay of process in the neantine. Hear d
| ear ned
595

| awer. Re-call and put up in the presence of
both parties InformNazir."
The High Court very elaborately considered the effect of
this order with reference to deci ded cases of different High
Courts, and canme to the conclusion that the delivery of
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possession which had been given to the decree-holder was
wi thout authority and hence a nullity. The High Court then
considered the effect of ss. 4 & 7 of the Amending Act and
cane to the conclusion that the land in dispute being part
of a permanent tenure, held rent-free (N skar), was pro-
tected under the provisions of the sections aforesaid. The
Hi gh Court took the view that the decree passed by the Trial
Court had becone void under s. 7 (2) of the Anmending Act,
and that s. 7 (1) (b) had no application. It also took the
view that s. 7 (1) (a) would apply and on that account the
plaintiff would be entitled to refund of the court fees, as
the suit had abated. But even so, the Hi gh Court was not
prepared to accept the position that the defendant was
entitled to the benefit of . s. 7 (1) (a) to the effect that
the suit pending at the appellate stage had abat ed.

In the result, the High Court allowed the appeal, set
aside the judgnment and decree of the Trial Court and
directed that Court to record an order of abatenent of the
suit and to pass an order for refund of court fees in favour
of the plaintiff. The Hi gh Court directed the parties to
bear their own costs, both in the Trial Court and in the
H gh Court.

On this appeal, it has been pointed out on behalf of
the appellant, that the suit when instituted was a good one
in view of the provisions of s. 37 of the Act XI of 1859,
and that s. 4 of the Arendi ng Act, which anended s. 37 of
the min Act would not govern the present controversy for
two reasons, nanely, (1) that delivery of possession had
already been given to the plaintiff in execution of the
decree
596
of the Trial Court in his favour, and that, therefore, the
controversy had been finally closed in his favour ‘and (2)
because s. 4 was not in terms retrospective. It is true
that s. 4 begins with the words "For Section 37 of the said
Act, the follow ng section shall be substituted,"” and then
followthe terms of the section, as it is now Prim facie,
therefore, it is prospective in its operation. But when we
ook to the provisions of s. 7, it becones abundantly cl ear
as rightly pointed out by the H gh Court, that the section
was retrospective in so far as it was nmade applicable to
pending litigations. Section 7 is in these terns

"7. (1) (a) Every suit or proceeding for the
ejectment of any person from any land  in
pursuance of section 37 or section 52 of the
said Act, and

(b) Every appeal or application for review
or revision arising out of such  suitor . pro-
ceeding, pending at the date of comrencenent

of this Act shall, if the suit, proceeding,
appeal or application could not have been
validly, instituted, preferred or nade had

this Act been in operation at the date of the
institution, the preferring or the nmaking
t her eof, abate.

(2) Every decree passed or order made,
before the date of commencenent of this Act,
for the ejectnent of any person fromany |and
in pursuance of section 37 or section 52 of
the said Act shall, if the decree or order
could not have been validly passed or nade had
this Act been in operation at the date of the
passi ng or’ making thereof, be void : Provided
that nothing in this section shall affect any
decree or order in execution whereof the
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possession of the land in respect of which the
decree or order was passed or nmde, has
al ready been delivered
597

before the date of commencenent of this Act.
(3) Wenever any suit, proceeding appeal or
application abates under sub-section (1) or
any decree or order becones void under sub-
section (2), all fees paid under the Court-
fees Act, 1870, shall be refunded to the
parties by whomthe same were respectively

pai d. "
It is common ground that the present suit is one for
ejectment in pursuance of s. 37 of Act Xl of 1859. Hence,
s. 7 (1) (a) cones into operation. As wll ©presently

appear, s. 7 (1) (b) would not apply to the appeal pending
in the H gh Court.  There cannot be the |east doubt that the
suit was pending in the H gh Court, on appeal, at the
commencenent of the Anending Act, it being well-settled that
an appeal is a-continuation of the original suit. That
bei ng go, the question is whether the suit could have been
validly instituted, had the Amending Act been in operation
at the date of the institution of the suit. That brings in
the provisions of s. 4. The relevant provisions of that
section are as fol I ows:

"4,  For section 37 of the said Act, the

foll'owi ng section shall be substituted, namely

"37. (1) The purchaser of an entire estate in
the permanently settled districts of West
Bengal sold under this Act for the recovery of
arrears due on account of the same, shal
acquire the estate free fromall encunbrances
whi ch may have been inposed after the tine of
settl enent and shall be entitled to avoid and
annul all tenures, holdings and leases wth
the follow ng exceptions :-

(a) tenures and  hol di ngs which have been
held fromthe time of the permanent settl enent
either free of rent or-at a fixed rent or
fixed rate of rent, and

598

(b) (i) tenures and hol dings not included in
exception (a) above nade, and

(ii)other |eases of |and whether or not. for
purposes . connected wth “agriculture or
horticul ture,

exi sting at the date of issue of the
notification sale of the estate under /this

Act :
X X X X
(2) For the purposes of this section -
(a) (1) "tenure’ includes a tenure as
defined in the Bengal Tenancy Act, 1885,
X X X

By virtue of s. 37(1), is anended, the plaintiff as the
purchaser of the entire estate, Touzi No. 6, sold for
recovery of arrears on account of that Touzi, had acquired
the estate free fromall encunmbrances and was entitled to
avoid and annul, all tenures except those -detailed in (a)
and (b) of that section. Section 37 (1) (a) would not cone
into operation in this case because the finding is that the
def endants had failed to prove the exi stence of tenure since
the tinme of the Permanent Settlenent. But C. (b) (i) would
apply if it was a tenure in existence at the date of the
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issue of the notification for the sale of the estate. The
defendant’s property was a tenure so in existence, on the
finding by the H gh Court that the tenure had been in
exi stence from before 1910.

On the facts so found, what is the |egal position? The
Amendi ng Act of 1950 was intended to grant relief to tenure
hol ders under proprietors whose estates had been sold under
the Act of 1869, if those tenures had not been wi ped out as
a result of annul ment under s. 37 of the old Act, and those

599

annul ments had become accomplished facts before the Amendi ng
Act canme into force on March 15, 1950. Section 4 grants
relief to tenure-holders even in respect of revenue sales
hel d before that date, if the provisions of s. 7 which give
retrospective operation as aforesaid to the substantive
provi sions of the Amendi ng Act, which had extensively cut
down the rigours of theold s.~37 are attracted, Section 7
contenmplates three kinds, of cases, namely, (1) a pending
suit or /proceeding for the ejectnent of any person in
respect of his tenure or |ease-hold, irrespective of whether
or not the lease was for purposes connected with agriculture
or horticulture; (2) pending appeal or application for
review or applicationfor revision arising out of (1) above,
this appeal or application being one by an unsuccessfu
plaintiff and not by an unsuccessful defendant, because the
abat ement contenplated by the section intended to close the
door agai nst an attack on pre-existing title and not against
defence of such a'title ; and (3) a final decree or order
made for ejectnment. A decree or order against which an
appeal has been filed and has been pending on the date of
the comencenent of the Act, if it is by the ~unsuccessfu
plaintiff or applicant, would be covered by s.  7(1)(b);
whereas a decree or order for ejectnent which has ' becone
final because either no appeal was preferred against it, or
if there had been one, it bag been finally decided, would be
within the purview of s. 7(2). |If such a final decree for
ej ect ment has been executed by delivery of possession of the
land in question, before the commencenent of the  Anending
Act, the legislature did not intend to reopen such  closed
transactions. But except these, in all the categories (1)
to (3) above, if the suit, appeal, or proceeding could not
have been validly instituted, preferred or nmade, in terns of
the Amending Act, all those pending suits or appeals or
applications would abate according to s. 7 (1)(a) and (b);
and the decrees woul d becone void according to s 7(2)-
600

Under which category would the suit in the instant case

cone? It is well-settled that a pending appeal is a
continuation of the suit out of which it arises.. |In other
words, the suit is pending on appeal. Hence, the present

suit, which was pending in the H gh Court on the “date the
Anmending Act cane into force, will come within the purview
of s. 7(1)(a). It will not come under the second category
because it is not on appeal by an unsuccessful plaintiff,
nor wll it come under category (3) above, because the
decree passed agai nst the defendant had not becone final in
the sense already indicated. Hence, in partial disagreenent
with the H gh Court, we hold that the suit pending in the
H gh Court on appeal had abated on March 15, 1950, under
s.7(1)(a) as soon as the Anending Act came into force. I D
this view of the matter, it is not necessary to consider the
effect of the delivery. of possession, given as aforesaid,
during the pendency of the appeal in the H gh Court.

In the result, the appeal fails and is disnissed,
though not for the same reasons as prevailed in the High
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Court. In view of the fact that the suit has failed on
account of the coming into force of the Anending Act during
the pendency of the litigation, there will be no orders as

to costs in this Court also.
Appeal dism ssed.
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