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D.K. JAIN J.:

Leave granted.

2. These two appeals are directed against orders dated 23rd
June, 2006 and 19t h Septenber, 2006 passed by the High

Court of Judicature at Bonbay in Crininal Revision

Application No. 288 of 2005 and in Criminal Wit Petition

No. 1884 of 2006 respectively. By the first order, the Hi gh
Court has repelled the challenge nade to order dated 23rd
March, 2005, in Crimnal Appeal No.83 of 2004, whereby the
Sessions Judge, Satara had affirmed the order passed by the
Juvenil e Justice Board, rejecting the application filed by the
appel | ant under Section 227 of the Code of Crinina

Procedure, 1973 (for short "the Code") for discharge. By the
|atter order, another Single Judge of the Hgh Court has

di smssed the wit petition preferred by the appellant, seeking
guashi ng of order dated 23rd March, 2005.

3. The facts giving rise to the present appeals lie in a
narrow conpass and centre around a crimnal conspiracy,

al l egedly hatched by the famly nmenbers of the appellant to

mur der the deceased, Kunal. The case of the prosecution as

per the charge-sheet is that in the nonth of March 1999,
deceased Kunal organised an entertai nment show, sponsored

by the father of the appellant. During the event, ‘the deceased
was introduced to the sister of the appellant, Hena. The

acquai ntance bl ossonmed into | ove between the two. Fearing

that there may be opposition to their close relationship from
their famly nenbers, they el oped and got narried on 29th

May, 2000. Appellant’s father |odged a conplaint alleging that
the deceased had ki dnapped his daughter. The conpl ai nant,
nanely, the father of the deceased, also reported the matter to
the Pune Poli ce.

4. Sonetime in June, 2000, Kunal contacted his father and
informed himthat he was at Gauhati with Hema. Thereupon

the conpl ai nant and his w fe brought Kunal and Herma to

Munbai. On persuasi on by the conplainant and his wife,

Hema agreed to return and stay with her parents and the

marri age between Kunal and Hema is stated to have been
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annul l ed. I n Decenber, the conplainant filed conplaints with
the S.P., Satara and the Additional Comm ssioner of Police,
Pune agai nst the father of the appellant alleging that he had
abused hi m over the tel ephone. The conplainant al so all eged
that even thereafter, threatening calls were nade by the
appel l ant, his sister, Hema and father. However, the things
seemto have settled down with the intervention of the
Advocat e of the conpl ai nant.

5. Thereafter, Kunal was engaged to another girl and the
weddi ng was scheduled for 30th Novenber, 2001. On 21st

April, 2001, the deceased (Kunal) |eft Panchgani (where he was
l[iving with the parents) for Mhabal eshwar in his maruti car

At about 8:30 p.m, a taxi-driver inforned the conpl ai nant

that Kunal was lying in a pool of blood on Mahabal eshwar

road. The conpl ai nant rushed to the spot and took his son in
an injured condition to the hospital where he was decl ared
brought dead. The conpl ainant l.odged an F.|.R at

Mahabal eshwar Poli ce Station against unknown persons and

an of fence was registered under Section 302 of the |IPC
However, ‘onthe next day, the conplainant |evelled allegation
that since narriage of Kunal had been fixed with another girl,
the appellant and his fanily nenbers had devel oped a grudge
and had, therefore, hatched a conspiracy with co-accused

Uresh, Suresh, Bhavarlal Sharma, Captain Sharma to

mur der Kunal

6. On conpl etion of investigation, charge-sheet was fil ed
agai nst the appellant before the Juvenile Court, Satara, being
bel ow 18 years of age, and against fifteen other persons, which
i ncluded his father (A-1), mother (A-2), sister (A-4), a famly
friend (A-11), manager of his father (A-12), in Sessions Court,
Sat ar a. Al'l of them have been arrai gned as nmenbers to the
conspiracy to nmurder Kunal. The appellant, herein, and
accused A-1, A2, A4to A7, A-11 and A-12 have been
prosecuted for offences under Section 302 and 120B of the

I ndi an Penal Code, 1860 (for short "the |I.P.C. "), whereas
accused A-7 to A-10 and A-13 to A-16 have been prosecuted

for offences under Section 302 read with Section 120B and

under the Arns Act.

7. The appellant filed an application for discharge before the
Juvenil e Justice Board, under Section 227 of the Code. The
Juvenil e Justice Board by order dated 1st Cctober, 2004,
rejected the said application. Being aggrieved by the said
order, the appellant preferred a crininal appeal before the
Sessi ons Judge, Satara. As noted above, the said appeal was

di smi ssed vide order dated 23rd March, 2005. Still aggrieved,
the appell ant noved a revision application before the High
Court. Vide order dated 23rd June, 2006, the H gh Court

di sm ssed the crimnal revision.

8. It appears that the nother (A-2), sister (A-4), a fam|ly
friend (A-11) and the manager of appellant’s father (A-12) had
al so noved applications under Section 227 of the Code before
the Sessions Judge, Satara for discharge, which were

di sm ssed by virtue of orders dated 16th January, 2006 and 7th
Cct ober, 2003. Both these orders were chall enged by them by
neans of two Crimnal Wit Petitions (Nos.1283 and 1284 of
2006). Both the petitions were all owed by the then Chief
Justice of the Hi gh Court vide a common order dated 7th July,
2006. Inter-alia, observing that the circunstances highlighted
by the prosecution, even if accepted in entirety, only created a
suspi cion of notive, these were not sufficient to nake out a
case for conviction of the accused and sone suspicion or

notive cannot serve as a sufficient ground for fram ng of
charge agai nst them Accordingly, all the four

accused/ petitioners were di scharged.

9. Enbol dened by the said order, on 4th August, 2006, the
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appellant filed a Crimnal Wit Petition (No.1884 of 2006)

under Article 227 of the Constitution read with Section 482 of
the Code for quashing of aforenoted order dated 23rd March

2005, passed by the Sessions Judge, Satara and for discharge

of the charges framed under Section 302 read with Section

120B of the I.P.C. Expressing surprise over the fact that this
petition had been filed though the order inpugned in the
petition stood confirned on dism ssal of crimnal revision on
23rd June, 2006, the | earned Judge rejected the plea of the
appel lant that in the light of order dated 7th July, 2006, in the
case of co-accused, by reason of parity, he was also entitled to
be di scharged. Inter-alia, observing that earlier order dated
23rd June, 2006 in the case of the appellant, which was
certainly relevant for deciding the Crimnal Wit Petitions

No. 1283 & 1284 of 2006, had not been noticed in order dated

7th July, 2006 (by the Chief Justice), vide order dated 19th
Sept enber, 2006, the |earned Judge dismi ssed the petition.

As not ed above, both the orders, dated 23rd June, 2006 and

19t h Septenber, 2006 are challenged in these two appeals.

10. At this juncture, two other significant subsequent

devel opnents deserve to be noted. In the first place, a Specia
Leave Petition, preferred by the State against order of the High
Court dated 7th July, 2006, di scharging accused Nos.2, 4, 11

& 12, was dismssed on 30th April, 2007.  Secondly, relying on
order dated 7th July, 2006, the father (A-1) of the appellant,
terned as the mamin accused in the charge-sheet, filed an
application before the Sessions Judge for discharge from al

the charges. Taking note of the said order passed by the High
Court, and inter-alia, observingthat apart fromthe fact that
the alleged threats are vague and are i nadequate to connect

the said accused with the crine, vide order dated 14th My,
2007, the Sessions Judge canme to the conclusion that there

was absolutely no material on the basis whereof a reasonable

I'i keli hood of the said accused bei ng convicted coul d be
predicted. Accordingly, he has discharged the said accused.
Thus, as on date, the father (A-1), the nmother (A-2), the sister
(A-4) of the appellant and his two other associates (A11 & A-
12) stand di scharged of the offences for which they were
charged, nanely, Sections 302 and 120B of |.P.C.

11. M. Ravi Shanker Prasad, |earned senior counse
appearing for the appellant, submitted that in the charge-

sheet there is no overt act attributed to the appell ant
regardi ng actual murder and the threats allegedly given by his
famly menbers and friends to the famly of the deceased are

not sufficient to infer a crimnal conspiracy, particularly when,
the disputes between the two fanilies had already been

conprom sed nuch prior to the incident. Learned counse
submitted that accepting the prosecution case as it is, thereis
absolutely no material on record to frame a charge agai nst the
appel | ant for offences under Sections 302 and Section 120B of
the .P.C. It was also urged that other nenbers of the fanily,
nanely, the nother and sister of the appellant along with two

ot her accused havi ng been di scharged by the Hi gh Court and
simlarly the father of the appellant having been di scharged by
the Sessions Judge, there was no sufficient ground to proceed
agai nst the appellant for the said offences. In support of the
proposition that a nmere suspicion is not sufficient to hold that
there is sufficient ground to proceed agai nst the accused,

| ear ned counsel placed reliance on the decision of this Court

in Union of India Vs. Prafulla Kumar Samal & Anr.

12. M. Ravindra Keshavrao Adsure, |earned counse

appearing for the State, on the other hand, submitted that

there is anmple material on record to show a strong notive for
conmi ssion of crine, nanely, Kunal’'s proposal to get married

to another girl after an affair with Hema (A-4), which was
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obvi ously, not liked by the appellant and his fam |y nenbers.

It was thus, pleaded that the H gh Court was justified in

di smi ssing appellant’s petitions for discharge.

13. Before adverting to the rival submissions, we may briefly
noti ce the scope and anbit of powers of the Trial Judge under
Section 227 of the Code.

14. Chapter XVIII of the Code | ays down the procedure for
trial before the Court of Sessions, pursuant to an order of
comm tment under Section 209 of the Code. Section 227

contenpl ates the circunstances whereunder there could be a

di scharge of an accused at a stage anterior in point of time to
fram ng of charge under Section 228. It provides that upon
consi deration of the record of the case, the docunents
submitted with the police report and after hearing the accused
and the prosecution, the Court is expected, nay bound to

deci de whether there is "sufficient ground” to proceed agai nst
the accused and asa consequence thereof either discharge the
accused or proceed to frane charge agai nst him

15. It istritethat the words "not sufficient ground for
proceedi ng agai nst the accused" appearing in the Section
postul at e exercise of judicial mnd on the part of the Judge to
the facts of the case in order to determ ne whether a case for
trial has been made out by the prosecution. However, in
assessing this fact, the Judge has the power to sift and weigh
the material for the limted purpose of finding out whether or
not a prinma facie case against the accused has been nade out.
The test to deternine a prina facie case depends upon the

facts of each case and in this regard it is neither feasible nor
desirable to lay down a rule of universal application. By and

| arge, however, if two views are-equally possible and the Judge
is satisfied that the evidence produced before himgives rise to
suspi cion only as distinguished fromgrave suspicion, he wll
be fully within his right to discharge the accused. At this
stage, he is not to see as to whether the trial will end in
conviction or not. The broad test to be applied is whether the
materials on record, if unrebutted, nmakes a conviction
reasonably possible. [See: State of Bihar Vs. Ranesh

Singh and Prafulla Kumar Samal (supra)]

16. In the light of the aforenoted principles, we my now
consi der whether or not in the present case the H gh Court

was justified in declining to discharge the appel lant. However,
bef ore adverting to the circunstances, relied upon by the
prosecution in support of its primary charge that a conspiracy
had been hatched to elinmnate Kunal, the essential features of
the of fence of conspiracy need to be noticed

17. Section 120A of |.P.C. defines crimnal conspiracy. The
section reads as under:

"120A. Definition of crimna

conspi racy.\027When two or nore persons

agree to do, or cause to be done,\027

(1) an illegal act, or

(2) an act which is not illegal by illega

means, such an agreement is

designated a crimnal conspiracy:

Provi ded that no agreenent except an

agreenment to conmit an offence shal

amount to a crimnal conspiracy unless

some act besides the agreenment is done

by one or nore parties to such agreenent

i n pursuance thereof.

Expl anation.\ 0271t is inmaterial whether

the illegal act is the ultimte object of

such agreenent, or is nerely incidenta

to that object."”
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Section 120B of |.P.C provides for punishnment for an

of fence of crimnal conspiracy.

18. The basic ingredients of the offence of crimnal
conspiracy are: (i) an agreenent between two or nore persons;
(ii) the agreenment nmust relate to doing or causing to be done

either (a) an illegal act; or (b) an act which is not illegal in itself
but is done by illegal neans. It is, therefore, plain that

neeting of minds of two or nore persons for doing or causing

to be done an illegal act or an act by illegal neans is sine qua

non of crimnal conspiracy. Yet, as observed by this Court in
Shi vnarayan Laxmi narayan Joshi & Ors. Vs. State of

Maharashtra , a conspiracy is always hatched in secrecy and

it is inpossible to adduce direct evidence of the common
intention of the conspirators. Therefore, the neeting of minds
of the conspirators canbe inferred fromthe circunstances
proved by the prosecution, if such inference is possible.

19. I n Mohammad Usman Mohamrad Hussai n Mani yar

& Os. Vs. State of Maharashtra ,, it was observed that for

an of fence under Section 120B, the prosecution need not
necessarily prove that the perpetrators expressly agree to do

and/ or cause to be done the illegal act, the agreenment may be
proved by necessary inplication
20. In Kehar Singh & Os. Vs. State (Delh

Admi ni stration) , the gist of the offence of the conspiracy has
been brought out succinctly in the follow ng words:
"The gist of the offence of conspiracy then

lies, not in doing the act, or effecting the
purpose for which the conspiracy is

fornmed, nor in attenpting to do them nor
ininciting others to do them but in the

form ng of the schene or agreenent

bet ween the parties. Agreenent is

essential. Mere know edge, or even

di scussion, of the plan is not, per se,

enough. "

21. Again in State of Maharashtra & Os. Vs. Som Nat h
Thapa & Ors. , a three-Judge Bench of this Court held that
to establish a charge of conspiracy know edge about

i ndul gence in either an illegal act or a |legal act by illegal
nmeans is necessary. In sonme cases, intent of unlawful use
bei ng made of the goods or services in question may be
inferred fromthe know edge itself. This apart, the prosecution
has not to establish that a particular unlawful use was

i ntended, so long as the goods or service in question could not
be put to any | awful use.

22. More recently, in State (NCT of Del hi) Vs. Navj ot
Sandhu @ Af san Guru , maki ng exhaustive reference to

several decisions on the point, including in State Through
Superi ntendent of Police, CBI/SIT Vs. Nalini & Os.

Venkat arana Reddi, J. observed thus:

"Mostly, the conspiracies are proved by

the circunstantial evidence, as the

conspiracy is seldoman open affair

Usual |y both the existence of the

conspiracy and its objects have to be

inferred fromthe circunstances and the

conduct of the accused (per Wadhwa, J.

in Nalini’s case at page 516). The well

known rul e governing circunstantia

evidence is that each and every

i ncrimnating circunstance nust be

clearly established by reliable evidence

and "the circunmstances proved nmust form

a chain of events fromwhich the only
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irresistible conclusion about the guilt of
the accused can be safely drawn and no

ot her hypothesis against the guilt is
possi bl e." (Tanvi ben Pankaj kumar case

SCC page 185, para 45). GN Ray, J. in
Tani beert Pankaj kummar observed that this
Court should not allow the suspicion to
take the place of |egal proof."

23. Thus, it is manifest that the neeting of minds of two or
nore persons for doing an illegal act or an act by illegal neans
is sine qua non of the crimnal conspiracy but it may not be
possi ble to prove the agreenent between them by direct proof.
Nevert hel ess, existence of the conspiracy and its objective can
be inferred fromthe surroundi ng circunmstances and the

conduct of the accused. But the incrimnating circunstances
must form a chain of events from which a conclusion about

the guilt of the accused could be drawn. It is well settled that
an of fence of conspiracy is a substantive offence and renders
the nere ‘agreenment to conmit an of fence puni shabl e even if

an of fence does not take place pursuant to the illega
agreenent .
24. Bearing in mnd the essential features of the offence of

crimnal conspiracy, enunerated above, we may advert to the
facts of the instant case. The rel evant portion of the charge-
sheet filed against all the accused reads as foll ows:
"\ 005Though son of the conpl ai nant Kunal
Pari har got married with accused No. 4
Hema Joshi, his fam'|y again arranged for
anot her marriage wi th one Meenal of

Bar oda on 24.2.2001. Engagenent

cerenony took place and date of marriage
was fixed as 30.11.2001. this fact cane
to the know edge of the accused
No.1,2,3,4 &5 and 11 & 12. Therefore,
in order to teach a lesson to the
conpl ai nant they hatch conspiracy to kil
his only son, Kunal. Accordingly accused
No. 1 contacted accused No.6 Suresh

Jhaj ara and further informed himthe
conpl ai nant and his son shoul d be

taught a | esson as Kunal Pari har

betrayed him Hence should be taught a

| esson and further asked to carry out
future plan.

Accused No. 6, contacted accused No.7

and included himin the aforesaid
conspiracy. Accused No.1 to 4, contacted
accused No. 16, through accused No. 6

and 7, accused No. 16 pending is a
notorious crinmnal. Criminal cases are
pendi ng agai nst himin the District Court
of Pune. 1In the offence regardi ng body,
accused No. 7 contacted himthrough

wi t nesses Atul Lohar in order to carry out
the aforesaid plan. Accused No.1l gave
Rs. 80, 000/ - to accused No.7 via accused
No. 6. Accused No.16, in order to cause
hurt to Kunal introduced accused No. 8,

9, 10, 13, 14, 15 to accused No. 7.
Accused No.7 asked accused No.8, 9, 10,
13, 14, 15 to joint the aforesaid
conspiracy and in order to carry out the
af oresai d conspiracy successfully accused
No. 7 purchased one Maruti Car No. VH
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14 D- 3027 fromwitness Afzal Khan
| brahi m Khan, resident of Dehu Road
and al so Mbtor Cycle No. M+ 14- M 5786.
By using the aforesaid vehicles accused
No.7 to 10 and 13 to 15 have commtted
ghastly murder of Kunal. 1In order to
carry out the aforesaid conspiracy
successfully accused No.7 has used
revol ver, khukri, sickle, sword and iron
bar and supplied it to accused No.8 to 10
and from13 to 15, by using the aforesaid
weapons the aforesaid persons have
assaul ted Kunal Parihar by which he
sustained grave injuries and ultimtely
died. Hence accused No.1, 2, 3, 4, 5, 6,
7, 11 and 12 have charged been under
Sections 302, 120B1PC and accused
No.7, 8, 9, 10, 13, 14, 15 and 16 have
charged u/'s 302 read with 120B 1 PC and
under Arns Act Section 3 and 25."

[ Enphasi s suppl i ed]

25. Thus, according to the prosecution version, when
accused, A-1 to A5, A-11 and A-12 | earnt about the marriage

of Kunal with sone/other girl, they hatched a conspiracy to
teach a lesson to the father of Kunal, the deceased. In
furtherance thereof, accused A-1 contacted one of the

assassins to kill Kunal. It is alleged that accused A-1 to A-4
al so contacted accused A-16, a notorious crinminal. 1In other
words, the gravanen of the accusation by the prosecution is
that it is accused A-1 to A-5, A 11 and A-12 who had hat ched
the conspiracy; acted in concert to give effect to their plan to
get Kunal murdered and in pursuance of the aforesaid

crimnal conspiracy, the other accused facilitated comm ssion
of the said crine. It is common ground that the case of the
prosecution is based on the circunstantial evidence, namely,
threatening calls fromthe side of the accused to the
conplainant, his famly and the earlier relationship between
the deceased and accused No.4. Fromthe nmaterial” on record,

it is manifestly clear that it was the fam |y nmenbers of the
appel l ant, one of their enployees and a friend who all egedly
had all entered into an agreement to elimnate the deceased.
However, as noted above, accused A-1, A2, A4, A-11 and

A-12 already stand di scharged fromthe charges franed

agai nst them under Sections 120B and 302 |.P.C vide orders
dated 7th July, 2006 and 14th My, 2007, passed by the Hi gh
Court and the Sessions Judge respectively. Wile discharging
the said accused, both the courts have cone to the concl usion
that there is no material on record to show that they had

hat ched a conspiracy to conmt nurder of Kunal. Thus, the
stand of the prosecution to the effect that the parents, sister
and friends of the appellants had entered into a crinina
conspiracy stands rejected by virtue of the said orders of

di scharge. Furthernore, in its order dated 7th July, 2006, the
H gh Court has opined that the circunstances, relied upon by
the prosecution, even if accepted in its entirety, only create a
suspi cion of notive, which is not sufficient to bring home an
of fence of murder. As noted above, State’'s petition for specia
| eave agai nst the said judgnment has al ready been di sni ssed.

26. We are, therefore, of the viewthat in the Iight of the
subsequent events, nanely, the orders of the H gh Court dated
7th July, 2006 in Crimnal Wit Petitions No. 1283 & 1284 of
2006, discharging appellant’s nother, sister and two cl ose
associ ates, accused Nos.2, 4, 11 and 12 respectively; order
dated 30th April, 2007 passed by this Court dismssing the
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Speci al Leave Petition preferred by the State agai nst order
dated 7th July, 2006 and order dated 14th May, 2007 passed

by the Sessions Judge, Satara, discharging the father (A-1) of
the appellant, stated to be the masterm nd behind the entire
conspi racy, for offences under Sections 120B and 302 |.P.C.

on same set of circunstances and accusations, no sufficient
ground survives to proceed against the appellant for the

af orement i oned of f ences.

27. For the reasons aforesaid, we are constrained to allow the
appeal s. Consequently, the inmpugned orders are set aside and
the appellant is discharged fromthe charges | evell ed agai nst
himin the charge-sheet.




