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Cl TATI ON:
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ACT:

Code of Civil Procedure (Act V of 1908), s. 146, Oder XX
rule 16-Debt transferred pending suit thereon-Decree not.
nent i oned in deed-Execution of decr ee-Application by
transferee-Applicability of Oder XXI, rule- 16 and s. 146-
Equi tabl e principles Transfer of Property Act (IV of 1882),
ss. 3, 5, 8 and 130.

HEADNOTE

H & S filed a suit against the appellant for recovery of
nmoney and during the pendency of the suit a document was
execut ed on the 7th February, 1949, whereby H & S
transferred to the respondents all -book and other debts due
to themtogether with all securities for the debts and al
other property to which they were entitled in connection
with their business in Bonbay. One of the book debts was
the subject matter of the suit, but there was no mention _.in
that document of the suit or the decree to be passed in - the
suit. The respondents did not take any steps under Order
XXI'l, rule 10, of the Code of Civil Procedure to -get
thensel ves substituted as plaintiffs in the place of H& S,
but allowed the suit to be continued in the name  of the
original plaintiffs, and on the 15th Decenber, 1949, a
decree was passed in favour of H & S against the appellant.
On the 25th April, 1951, the respondents filed in the Gty
Cvil Court, Bonbay, an application for execution of the
decree wunder Order XXI, rule 11 of the Code, and “a notice
under Order XXI, rule 16 was issued by the Court 'calling
upon H & S and the appellant to show cause why the decree
shoul d not be executed by the transferees, the respondents.
The appellant contended inter alia that as the respondents
were only the assignees of the debt which was the subject:
matter of the suit and not of the decree itself they were
not entitled to execute the decree.

Hel d, that the respondents as the transferees of the debt
which was the subject-matter of the suit were entitled to
nmake an application for execution of the decree under
section 146 of the Code of Civil Procedure as persons
cl ai m ng under the decree-hol der

The effect of the expression " save as otherw se provided in
this Code" contained in section 146 is that a person cannot
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make an application under section 146 if other provisions of
the Code are applicable to it.

Per DAs and | MAM JJ., BHAGMTI J. dissenting.-Oder XX
rule 16, by the first alternative, contenplates the actua
transfer by an assignnent in witing of a decree after it is
passed and while a transfer of or an agreenent to transfer a
decree that may be passed in future nay, in equity, entitle

the transferee to claimthe beneficial interest in the
decree after it is passed, such
1370

equi tabl e transfer does not render the transferee a
transferee of the decree by assignnent in witing within the
nmeani ng of Order XXI, rule 16.

Per DAS J.-The transfer inwiting of a property which is
the subject-matter of a suit without in terms transferring
the decree passed or to be passed in the suit does not
entitle the transferee to apply for execution of the decree
under Order XXI, rule 16, as a transferee of the decree by
an assignment in witing.

If by reason of any provision of law, statutory or

otherwi se, interest in property passes fromone person to
another, there is a transfer of the property by operation of
I aw. There is no warrant for confining transfers "by

operation of law' to the three cases of death, devolution or
succession or to transfers by operation of statutory |I|aws
only. |If the docunment in question could be construed to be
a transfer of or an agreenment to transfer the decree to be
passed in future, 'then on the decree being passed, by
operation of equity, the respondents would beconme the
transferees of the decree by operation of law wthin the
nmeani ng of Order XX, rule 16.

Per BHAGMATI J.-Section 5 of the Transfer of  Property Act
defines a "transfer of property" as an act by which the
transferor conveys property in present or in future to the
transferee or transferees. The words "in present or in
future® qualify the word "conveys” and not the wor d
"property" in the section. A transfer of property that is
not in existence operates as a contract to be perfornmed in
the future which may be specifically enforced as soon‘'as the
property comes into existence. It is only by the operation
of this equitable principle that as soon as the property
cones into existence and is capable of being identified,
equity taking as done that which ought to be done, fastens
upon the property and the contract to assign becones a
conplete equitable assignment. There is ~nothing in the
provisions of the Code of Civil Procedure or any other [|aw
which prevents the operation of this equitable ~principle,
and an assignnent in witing of a decree to be passed in
future would becone a conplete equitable assignment on the
decree being passed and would fall within the "assignnent in
witing" contenplated by Order XXI, rule 16 of the Code.

A nmere transfer of property as such does not by itself spel
out a transfer of a decree which has been passed or may be
passed in respect of that property and it would require an
assignment of such decree in order to effectuate the
transfer. But where the property is an actionable claim
within the neaning of the definition in section 3 of the
Transfer of Property Act and is transferred by neans of an
instrument in witing, the transferee could by virtue of
section 130 of the Transfer of Property Act step into the
shoes of the transferor and claimto be the transferee of
the decree and apply for execution of the decree under Order
XXI', rule 16 of the Code of Civil Procedure.

Per |IMAM J.-There nust be a decree in existence which is
transferred before the transferee can benefit from the
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provi si ons

1371
of rule 16. The ordinary and natural neaning of the words
of rule 16 <can carry no other interpretation and the
guestion of a strict and narrow interpretation of its
provi si ons does not ari se.
Case- | aw revi ewed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 212 of 1954.
Appeal fromthe Judgnent and Decree dated the 10th day of
Novermber 1953 of the High Court of Judicature at Bonbay in
Appeal No. 8 of 1953 under the Letters Patent, against the
decree dated the 23rd day of Septenber 1952 of the said Hi gh
Court in Appeal No. 67 of 1952 from Oiginal Decree arising
out of Order dated the 20th November 1951 of the City Civi
Court, Bonbay, in Sunmary Suit No. 233 of 1948.

R Subramania Iyer and K. R Choudhry, for the appellant.

H J. Umigar, J. B. Dadachanji and Rajinder Narain, for the
respondent .

1955. WMarch 7. The following Judgnents were delivered.

DAS J.-The facts /leading up to this appeal are few and
sinmple. Two persons naned Mahonedali Habi b and Sakerkhanoo
Mahoredal i Habi b used to carry on business as nerchants and
pucca adatias in bullion and cotton at Bonbay under the nane
and style of Habib & Sons. In 1948 that firminstituted a
suit in the Bonmbay City Civil Court, being Summary Suit No
233 of 1948, against the present appellant Juga-Ikishore
Saraf, a H ndu inhabitant carrying on business at Bonbay,
for the recovery of Rs. 7,113-7-0 with interest at. 6 per
cent. per annumsaid to be due by himto the firmin respect
of certain transactions in gold and silver effected by the
firmas pucca adatias. On the 7th February,. 1949 when t hat
summary suit was still pending a docunent was executed
whereby it was agreed that the two partners would /transfer
and Messrs Raw Cotton Company, Linited, (hereinafter called
t he respondent conpany)
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woul d accept the transfer of, inter alia, all book and other
debts due to themin connection with their business in
Bonbay and full benefit of all securities for the debts and
all other property to which they were entitled in connection
with the said business. The respondent conpany did not take
steps under 0. XXII, r. 10 of the Code of Civil Procedure to
get themsel ves substituted as plaintiffs in the place and
stead of Habib & Sons, the plaintiffs on record, but allowed
the suit to be continued in the nanme of the origina
plaintiffs. Evidently, the two partners migrated fromlndia
to Pakistan and their properties vested in the Custodian of
Evacuee Property. On the 15th Decenber 1949 a decree was
passed in the summary suit for the sumof Rs. 8,018-7-0 for
the debt and interest and the sumof Rs. 410 for costs  of
the suit, aggregating to Rs. 8,428-7-0, and for further
interest at 4 per cent. per annumfromthe date of the
decree until payment. Habib & Sons being the plaintiffs on
record the decree was passed in their favour

On the 11th Decenber 1950 the Custodi an of Evacuee Property,
Bonbay, informed the respondent conpany that by an order
made on the 2nd August 1950 the Additional Custodian of
Evacuee Property had confirnmed "the transaction of transfer”
of the business of Habib & Sons to the respondent conpany.
On or about the 25th April, 1951 the respondent conpany
presented before the Bonbay City Cvil Court a tabular
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statenent purporting to be an application for execution
under Order XXl,rule 11 of the Code of Civil Procedure. In
the last columm of the tabular statement, under the heading
"The nmode in which the assistance of the Court is required"
the respondent company prayed that the Court "be pleased to
declare the Applicants the assignees of the decree as the
decrenment debt along with other debts bad been transferred
by the plaintiffs to the Applicants by a deed of assignnent
dated the 7th February 1949 which was confirmed by the
Cust odi an of Evacuee Property, Bonbay, and order themto be
substituted for the plaintiffs". There was, in that colum,
no specification of any of the nodes in which the assist-
1373

ance of the Court mght be required as indicated in
clause(j)of Order XXl,rule 11 of the Code.On the 10th My
1951 the Bonbay City Cvil Court issued a notice under Order
XXI, rule 16 of the Code to Habib & Sons, who were the
decree-holders on record, and Jugal ki shore Saraf, who was
t he def endant j udgnent-debtor, requiring themto show cause
why the decree passed in the suit on the 15th Decenber 1949
in favour of the plaintiffs and by themtransferred to the
respondent conpany, should not be executed by the said
transferees agai nst the said defendant judgment-debtor. The
def endant j udgrent - debtor showed cause by filing an
affidavit affirnmed by himon the 15th June 1951. Anongst
other things, he denied that the docunent in question had
been executed or that the docunment transferred the decree to
t he respondent conpany.

The matter was tried on evidence and the execution of the
document was proved by the evidence of an attesting w tness
which has been accepted by the executing Court. The
executing Court, however, rejected the second contention and
nmade the notice absolute with costs and gave leave to the
respondent conmpany to execute the decree against t he
j udgrent - debt or. The judgnent-debtor filed an appeal before
the Hi gh Court. The appeal was heard by Dixit, J. Before
him the execution of the docunent was not challenged and
not hing further need be said about that. The only  substan-
tial question raised wag whet her the respondent conpany were
the transferees of the decree within the neaning of Order
XXI, rule 16. The |earned Judge answered the question .in
the affirmative on the authority of the decisions of the
Bonbay High Court in Purnananddas Jivandas v. Vallabdas
Wallji (1) and in Chinmanlal Hargovi nddas v. Ghul ammabi (2) and
affirmng the order of the executing Court dismissed the

appeal . The judgnent-debtor preferred a  Letters Patent
Appeal before the Hi gh Court which was dism ssed by Chagl a,
CJ., and Shah, J., following the two earlier decisions

nenti oned above. They, however,
(1) [1877] I.L.R 11 Bom 506.

(2) I1.L.R [1946] Bom 276.
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granted, wunder article 133 (1) (c) of the Constitution, a
certificate of fitness for appeal to this Court. The

principal question urged before us is as to whether the
respondent conpany can claimto be the transferees of the
decree within the nmeaning of Order XXI, rule 16 of the Code
of Civil Procedure.

Order XXI, rule 16 of the Code of Civil Procedure, omtting
the | ocal anendnments which are not material for our present
pur pose, provides: -

"16. \Where a decree or, if a decree has been passed jointly
in favour of two or nore persons, the interest of any
decree-holder in the decree is transferred by assignment in
witing or by operation of |law, the transferee nmay apply for
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execution of the decree to the Court which passed it; and
the decree nay be executed in the same manner and subject to
the sane conditions as if the application were made by such
Provided that, where the decree or such interest as
aforesaid, has been transferred by assignnent, notice of
such application shall be given to the transferor and the
j udgrent - debt or, and the decree shall not be executed unti
the Court has heard their objections (if any) to its
executi on:

Provi ded al so that, where a decree for the paynent of noney
against two or nore persons has been transferred to one of
them it shall not be executed against the others”.

The first thing that strikes the reader is the sequence of
events contenplated by this rule. It postulates, first,
that a decree has been passed and, secondly, that decree has
been transferred (i) by assignment in witing or (ii) by
operation of law~ The cardinal rule of construction of
statutes is to read the statute literally, that is by giving
to the words used by the legislature their ordinary, natura
and granmatical neaning. |f, however, such a reading |eads
to absurdity and the words are 'susceptible of another
meaning the Court may adopt the same. But if no ,such
alternative construction is possible, the Court nust adopt

the ordinary rule of literal interpretation. |In the present
case a literal construction of the rule
1375

| eads to no apparent absurdity and, therefore, there can be
no conpelling reason for departing fromthat golden rule of
construction. It isquite plain that if .Oder XX, rule
16 is thus construed the respondent company cannot possibly
contend that the decree now sought to be executed by them
was, after its passing, transferred to them by an assi gnnent
inwiting within the nmeaning of that rule, for the docunent
in question was executed on the 7th February 1949 but the
decree was passed subsequently on the 15th Decenber 1949.
VWet her they can claimto have beconme the transferees of the
decree after it was passed by operation of law within the
neaning of this rule or to have otherw se becone entitled to
the benefit of it is a different nmatter which wll be
considered later on. For the nmoment it is enough to say
that there had been no transfer of the decree to the
respondent conpany by any assignment in witing executed
after the decree was passed, as contenpl ated and required by
O der XX, rule 16. Indeed, Dixit, J., conceded-

“I'f the Ilanguage of Oder XXI, rule 16 is strictly
construed, it seenms to nme that the Respondents -have no
case".

And so did chagla , C/J.; when he said;

PR and it is perfectly clear that if one were to
construe rule 16 strictly there is no assignnment of the
decree in favour of the first respondent".

The | earned Chief Justice, like Dixit, J., however, departed
fromthe rule of strict or literal construction as they felt
pressed by the fact that the Bonmbay H gh Court had
consistently taken the view that there m ght be an equitable
assi gnment of a decree which would constitute the assignee
an assignee for the purpose of rule 16 and that what the
Court nust consider is not nerely a | egal assignnent but
al so an assignment which operates in equity. The -equitable
principle relied upon by the Bonmbay H gh Court is what had
been enunciated by Lord Westbury in Holroyd v. Marshall (1)
in the follow ng words:

(1) [1862] 10 H.L.C. 191, 210, 211. 176

1376

"It is quite true that a deed which professes to convey
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property which is not in existence at the tine is as a
conveyance void at |aw, sinmply because there is nothing to
convey. So in equity a contract which engages to transfer
property, which is not in existence, cannot operate as an
i Mmediate alienation nerely because there is nothing to
transfer.
But if a vendor or nortgagor agrees to sell or nortgage
property, real or personal, of which he is not possessed at
the time, and he receives the consideration for t he
contract, and afterwards becomes possessed of property
answering the description in the contract, there is no doubt
that a Court of Equity would conpel him to perform the
contract, and that the contract would, in equity, transfer
the beneficial interest to the nortgagee or purchaser
i mediately on the property being acquired. This, of
course, assumes that the supposed contract is one of that
class of which a Court of Equity would decree the specific
per f or mance".
The same principle was thus reaffirnmed by Jessel, MR, in
Col I yer v. Isaacs(1):
“A man can contract to assign property which is to conme into
exi stence in the future, and when it has cone into
exi stence, equity, treating as done that which ought to be
done, fastens upon that property, and the contract to assign
t hus becones a conpl ete assi gnnent"”
Applying the above principles to the facts of the instant
case the H gh Court -came to the conclusion that the
document of the 7th February, 1949, on a proper reading of
it, constituted an assignment of ‘the decree. The reasoning,
shortly put, is: that on a true constructionthe docunent in
guestion amounted to. a transfer of the decree ‘that was
expected to be passed in the pending suit,  that —as the
decree was not in existence at the date of the document it
operated as an agreenent to transfer the decree when it
woul d be passed, that such an agreenment coul d be enforced by
a suit for specific performance as indicated by the
(1) L.R 19 Cth. D. 312, 351
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Privy Council in Raja Sahib Perhlad v. Budhoo(1l), that as
soon as a decree was passed equity, treating-as done what
ought to be done, fastened upon the decree and the agreenent
for transfer becane the transfer of the decree and the
transferee becane a transferee of the decree within the
neaning of Order XXI, rule 16. It is to be noted that to
attract the application of this equitable ~principle there
nmust be an agreement to transfer the decree to be passed in
future. As soon as the decree is passed equity fastens upon
it and, by treating as done what ought to be done, that is
by assumng that the transferor has executed a deed
transferring the decree to the transferee as .in al
consci ence he should do equity regards the transferee as the
benefi ci al owner of the after-acquired decr ee. The
equitable principle we are considering only inplenents or
ef fectuates the agreement of the parties. This equity does
not, however, take upon itself the task of naking any new
agreenment for the parties either by filling up the 1|acunas
or gap in their agreenent or otherw se. If, therefore,
there is no agreenent between the parties to transfer the
future decree the equitable principle referred to above can-
not come into play at all. In order, therefore, to test the
propriety of the application of this equitable principle to
the facts of the present case we have to enquire whether
there was here any agreenent between the parties to transfer
the decree to be passed in the then pending suit. Thi s
necessarily leads us to scrutinize the terns of the docunent
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in question and ascertain its true nmeaning and i nport.

No point has been taken before us that the docunment of the
7th February 1949 is only an executory agreenment and not a
deed of transfer. |Indeed, the argument has proceeded before
us, as before the Court below, that the docunent in question
is a conpleted deed of transfer. This relieves us of the
task of closely exam ning the formof the docunent. For our
present purpose we have, therefore, only to consider what
properties were covered by the docunent. The Hi gh Court has
hel d that the decree to be

2(1) [1869] 12 MI.A 275; 2 B.L.R 111
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passed was also included in this docunent. The reasoning
appears to be this: Cause 1 of the docunent conprised six
several itens of properties. Each of these itens referred
to "the said Indian business".. The Fourth itemwas "Al the
book and other debts due to the vendors in connection wth
the said Indian business and the full benefits of al

securities for the debts" and the last and residuary item
was "All ‘other property to which the vendors are entitled in
connection with the said Indian business". One of the book
debts was the subject-nmatter of the pending suit. The
decree that the plaintiff would obtain in, that suit would,
therefore, be property or right "in connection with the said
I ndi an busi ness". /Therefore, as they were transferring al

property in connection with their business they nust have
intended to transfer the future decree also.  Therefore, it
nmust be regarded as covered by the docunent. | amunable to
accept this line of reasoning. It cannot be overl ooked that
there was no nention in that docunment of any suit or decree
to be passed in that suit as one would have expected if the
parties really intended to transfer the future decree also.
In this connection it is significant that the residuary item
covered "All properties to which the vendors are entitled"
and not all properties to which they might in future become

entitl ed. Ref erence may al so be nmade to the provisions of
the Transfer of Property Act. Under section 8 of that Act
the transfer of property passes to the transferee’ all the

interest which the transferor is then capable of passing in
the property and in the legal incidents thereof, and if the
property transferred is a debt or actionable clainm also the

securities therefore. It is urged that as the respondent
conpany thus becane entitled, by virtue of this docunent
read in the |light of section 8 to all the rights and

renmedies including the right to prosecute the pending suit
and to obtain a decree the decree that was eventual |y passed
automatically and imrediately upon its. passing nust be
taken as having been transferred by this very ‘document.This
argunent appears to ne to really anount to a begging of
the questi on, The

1379

transfer of the debt passed all the interest which the
transferors were then capable of passing in the debt and in
the legal incidents thereof. There was then no decree in
exi stence and, therefore, the transferors could not then
pass any interest in the non-existing decree. Ther ef or e,
section 8 of the Transfer of Property Act does not assist
the respondent company. Upon the assignnent of the debt the
respondent conpany undoubtedly becanme entitled to get
thensel ves substituted under Oder XXII, rule 10 as
plaintiffs in the pending suit but they did not choose to
do, so and allowed the transferors to continue the suit and
a decree to be passed in their favour. The true position

therefore, is that at the date of the transfer of the debt
to the respondent conpany the transferors could not transfer




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 37

the decree, because the decree did not exist. On a true
construction of the docunent the transferors agreed only to
transfer, besides the five itenms of specified properties,
"All other properties to which the vendors are entitled"
that is to say, all properties to which at the date of the
docunent they were entitled. At the date of the docunent
they had the right to proceed with the suit and to get such
relief as the Court by its decree mght award but no decree
had yet been passed in that suit, and, therefore, property
to which they were then entitled could not include any
decree that might in future be passed. It 1is significant
that there was, in the docunent, no provision purporting in
terns to transfer any future decree. Section 8 of the
Transfer of Property Act does not operate to pass any future
property, for that section passes all interest Wich the
transferor can then, i.e., at the date of the transfer,
pass. There was thus no agreenent for transfer and nuch
less atransfer of a future decree by this docunent. Al
that was done by the transferors by that docunent was to
transfer ‘'only the properties nentioned in clause 1 together
with all legal incidents and renedies. The properties so
transferred included book debts. A book debt which was nmade
the subject-matter of the pending suit did not, for that
reason, cease to be a book debt and, therefore, it was also
transferred but no
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decree to be passed in respect of that book debt was If in
terns transferred.  In such a situation there was no room or

scope for the application of the equitable principle at all

The transfer in witing of a property which is the subject-
matter of a suit without in terns transferring the decree
passed or to be passed in the suit in relation to that
property does not entitle the transferee to apply for
execution of the decree as a transferee of the decree by an

assignment in witing within the nmeaning of Order XX, r.
16. See Hansraj Pal v. Mikhraj Kunwar (1) and Vithal wv.
Mahadeva(2). |In nmy judgnment the decree was not transferred

or agreed to be transferred to the respondent company by the
document under consideration and the latter cannot claim to
be transferees of the decree by an assignnent in witing as
contenmpl ated by Order XXI, rule 16.

The matter, however, has been argued before us at length on
the footing that the decree had been transferred or ~agreed
to be transferred by this docunent and therefore., the
equitable principle cane into play and that as soon as the
decree was passed the respondent conpany becane t he
transferees of the decree by assignment in witing wthin
the neaning of Order XXI, rule 16. As considerable |ega
| earning has been brought to bear on the question of the
application of the equitable principle and its effect on the
prior witten agreenent and as the different decisions of

the Hi gh Courts are not easily reconcilable, | consider it
right to record nmy views on that question
| shall., then, assunme, for the purposes of this part of the

argunent, that the docunment of the 7th February 1949 was a
conpl eted deed of transfer covering the decree to be passed
in future in the then pending suit. Under the Transfer of
Property Act there can be no transfer of property which is
not in existence at the date of the transfer. Ther ef or e,
the purported transfer of the decree that m ght be passed in
future could only operate as a contract to transfer the
decree to be perfornmed in future, i.e., after the passing of
t he

(1) [1908] I.L.R 30 AIl. 28.

(2) [1924) 26 Bom L R 333.
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decree. The question then arises: Wiat is the effect of the
operation of the equitable principle on the decree as and
when it is passed? Wiere thereis a contract for the
transfer of property which is not in existence at the date
of the contract, the intending transferee may, when the
property comes into existence, enforce the contract by
specific performance, provided the contract is of the kind
which is specifically enforceable in equity. It is only
when the transferor voluntarily executes a deed of transfer
as in all conscience he should do or is conpelled to do so
by a decree for specific performance that the legal title of
the transferor in that property passes from him to the
transferee. This transfer of title is brought about not by
the prior agreenment for transfer but by the subsequent deed
of transfer. This process obviously involves delay, trouble
and expenses. To obviate these difficulties equity steps in
again to short circuit the process. Treating as done what
ought 'to  be done, that is to say, assuming that the
i ntending transferor has executed a deed of transfer in
favour of the intending transferee imediately after the
property came into existence, equity fastens upon the after-
acquired property and treats the beneficial interest therein
as transferred to the intending transferee. The question
for consideration i's: I's this transfer brought about by the
earlier docunment whereby the property to ‘be acquired in

future was transferred or agreed to be transferred? In
other words, can it be said, in such-a situation, that the
after-acquired property had been transferred, propori o

vigore, by the earlier docunent?  Does that document operate
as an assignnent in witing within the meani ng of O der XX
rule 167 Learned counsel for the respondent conpany
contends that the answer to these questions nust be in the
affirmative. He relies on several casesto which reference
may now be made.

In Purmananddas Jivandas v. Vallabdas Wallji (supra) the
facts were these. In May 1859 one died leaving his
properties to executors in trust for the appellant. In

August 1868 the executors filed a suit in the Oiginal Side
of the Bonbay Hi gh Court
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agai nst Luckmi das Khinji for recovery of noney lent to - him
as nmanager of Mahajan Wadi. During the pendency of the
suit, the executors on the 11th May 1870 assigned in very
wi de and general terns all the properties of the testator to
the appellant including "all novable property, debts clains
and things in action whatsoever vested in them as such
executors”. The appellant was not brought on the record but
the suit proceeded in the nane of the executors. On' the
23rd January 1873 a decree was passed for the plaintiffs on
the record, i.e. the executors, for Rs. 31, 272-13-5 which
was made a first charge on the Wadi properties. The
appel l ant thereupon applied for execution of the decree
under section 232 of the Code of 1882 (corresponding to —our
Order XXI, rule 16), as transferee of the decree. The
Chanber Judge dism ssed the application. On appeal Sargent,
C. J., and Bayley, J., held that the appellant was conpetent
to nmaintain the application. After pointing out that the
ssignment was in the nost general terms, Sargent, C. J.,
observed: -

S and the effect of this assignnent
was, in equity, to vest in Purmananddas the whole interest
in the decree which was afterwards obtained. But it has
been suggested that Purnananddas is not a transferee of the
decree under section 232 of the Civil Procedure Code,
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because the decree has not been transferred to him "by
assignment in witing or by operation of law', and that,

therefore, he is not entitled to apply for execution. There
is no doubt that in a Court of equity, in England the decree
woul d be regarded as assigned to Purmananddas, and he would
be allowed to proceed in executionin the nane of the
assi gnors. Here there is no distinction between "law' and
"equity", and by the expression ’'by operation of law nust
be understood the operation of |aw as administered in these
Courts. W think under the circunstances that we nust hold
that this decree has been transferred to Purmananddas ' by
operation of |aw
The last sentence in the above quotation, standing by
itself, quite clearly indicates that the | earned
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-Chief Justice was of the view that as the benefit of the
decree becane available to the appellant by operation of the
equitable principle it had to be held that the decree had
been transferred to the appellant "by operation of [aw'
rather than by an assignment in witing and that is how it
was understood by the reporter who framed the head-note.
The |learned Chief Justice, however, imrediately after that
| ast sentence added: -
"In the present case the decree has been transferred by an
assignment in witing as construed in these Courts".
This sentence prinma facie appears to be somewhat in-
consistent with the sentence i mredi ately preceding and it
has given rise to a good deal of conmments in |ater cases.
The |earned Chief Justice has not referred to any case in
whi ch the Bonbay Hi gh Court had adopted such-a construction
The case of Ananda Mohon Roy v. Pronotha  Nath  Ganguli (1)
fol |l ows t he decision of the Bonbay High Court in
Pur mananddas Jivandas v. Vatllabdas™ Wallji (supra). It
should be noted, however, that in this Calcutta case the
decree was obtained and the transfer was made on the same
day and it was held that though there was no assignment of
the decree in so nany words the property with all arrears of
rent having been assigned to the nortgagee sinmul'taneously
with the passing of the decree the assignnment -passed the
decree al so.
The case of Chimanl al Hargovi nddas v. Ghul ammabi (supra) has

been strongly relied upon. |In that case a shop was held by
A and B as tenants-inconmon. In May 1936 A agreed to sell
his half share ,to C. As per arrangenent A filed a partition
suit on the 16th January 1937 to recover his share. The

disputes in the suit were referred to arbitration by order
of Court and eventually the unpire made his award on the
16th January 1939 declaring that A was entitled to a  half
share. A then, on the 7th March, 1939, sold all his rights
under the award (whi ch was

(1) [1920] 25 CWN. 863; A I.R 1921 Cal. 74, 177
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called a decree) to C by a registered deed. C did not ‘apply
for substitution of his nane on the record of the suit. The
Court passed a decree upon the award on the 1st Septenber,
1939. On the 24th Novenber 1939 C applied for execution of
the decree. It was held that C was entitled to execute the
decree wunder Oder XX, rule 16, for what had been
transferred to himwas not nerely A's half share in the
property but all his rights under the award including the
right to take a decree. In this case, having regard to the
terns of the previous agreenent and the fact that the
parties were treating the award as a decree the intention
was quite clear that by the subsequent deed of sale both the
award and the decree upon it had been transferred. It was
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quite clearly recognised by the Full Bench that if the sale
deed transferred only. A's half share in the property or
only his right to take a decree C could not apply under
O der XX, rule 16.

Readi ng the three cases relied on by | earned counsel for the
respondent conpany it seenms to ne that they proceeded on the
footing that the equitable title related back to the earlier
agreenment in witing and converted the agreenent to transfer
the future decree into an assignment in witing of that
decree as soon as it was passed. Sone support is sought to
be derived by | earned counsel for this doctrine of relation
back fromthe above quoted observations of Lord Westbury in

Holroyd v. Marshall (supra) "that the contract would, in
equity, transfer the beneficial ' interest" and of Jessel

MR, in Collyer v. |lsaacs (supra) that "the contract to
assign thus becomes a conplete assignnent”. I find

consi derable difficulty in accepting this argunent as sound.
In the first place the Lord Chancellor and the Master of the
Rol | s were not concerned with the question of relation back
in the formin which it has arisen before us. In the next
pl ace it must not be overlooked that the equitable principle
herein alluded to is not a rule of construction of documents
but is a substantive rule which confers the benefit of the
after-acquired property on the person to whomthe transferor
had, by his agreenment, pronised to transfer the sanme. Thus,
by treating as done that
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which ought to be done, equity fastens wupon the after
acquired property and brings about a transfer of it. The

inmplication of this principle, to nmy mnd, is clearly that
the agreement, by itself and proprio, vigore, ‘does not
transfer the property when it is subsequently acquired but
that instead of putting the intending transferee to the
trouble and expense of going to Court for getting a decree
for specific performance directing the pronisor to execute a
deed of transfer which when executed wll transfer the
afteracquired property, equity intervenes and places the
parties in a position relative to each other in which by the
prior agreenment they were intended to be placed as if a deed
of transfer had been made. As | apprehend the position, it
is by the operation of equity on the subsequent event,
nanely, the actual acquisition of the property on its com ng
into existence that the beneficial interest therein is
transferred to the prom see. This transfer, to ny mnd, is
brought about by operation of equity which is sonething
dehors the prior agreenent. It is true that that agreenent
makes the application of the equitable principle possible or
I my even say that it sots the equity in  motion  but,
nevert hel ess, it is equity alone which denudes the
transferor of his interest in the after-acquired property
and passes it to the intending transferee. That being the
true position, as | think it is, the after acquired property

cannot, logically and on principle, be said to have been
transferred to the intending transferee by the agreenment in
witing. | do not see on what principle this transfer can
be said to relate back to the previous agreenent. | am

fortified in ny view by the observations of Lord Cave in the
case of Perform ng Right Society v. London Theatre of Varie-
ties(l). In that case, in 1916 a firmof nusic publishers,
being nenbers of the plaintiff society, assigned by an
i ndenture of assignnment to the society the performng right
of every song, the right of performance of which they then
possessed or should thereafter acquire, to be held by the
society for the period of the assignor’s menber shi p
Subsequently, a certain
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(1) L.R [1924] A C 1.
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song was written, and the copyright in it, together with the
ri ght of performance, was assigned by the author to the said
firm but there was no fresh assignment in witing by the
firm to the plaintiff society such as was required by
section 5(2) of the Copyright Act, 1911. The defendants,
who were nusic hall proprietors, pernitted this song to be
publicly sung in their nusic hall wthout the consent of the
plaintiff society. The plaintiff society then sued the
defendants for infringement of their performng rights and
clained a perpetual injunction. The defence was that as
there was no assignment. in witing of the copyri ght
subsequently acquired by the firmto the plaintiff society
the latter was not the |l egal owner and, therefore, was not
entitled to a perpetual injunction. Discussing the nature
of the right acquired by the plaintiff society wunder the
indenture of 1916 and its claim to the after-acquired
copyri ght / secured by the firmand referring to section 5,
sub-secti'on (2) of the Copyright Act, 1911, Viscount Cave,
L.C., observed at p. 13:-

"There was on the respective dates of the instruments under
which the appellants claimno existing copyright in the
songs in question, and therefore no owner of any such right;
and this being so, neither of those instrunents can be held
to have been an assignnment "signed by the owner of the right
within the meaning of the section. No-doubt when a person
executes a docunent purporting to assign property to be
afterwards acquired by him that property on its acquisition
passes in equity to the assignee: Holroyd v. Marshall, 10
HLC 191; Tailby v. Oficial Receiver, 13 A .C 523; but
how such a subsequent acquisition canbe held to relate
back, so as to cause an instrument which on its date was not
an assignment under the Act to becone such an assignment, |
am unable to understand. The appellants have a right in
equity to have the performng rights assigned to themand in
that sense are equitable owners of those rights; but they
are not assignees of the rights within the neaning of the
statute. This contention, therefore, fails",
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The above observations, to nmy mnd, conpletely -cover the
present case. On a parity of reasoning the respondent

conpany nmay have, by operation of equity, becone entitled to
the benefit of the decree as soon as it was passed but to
say that is not to say that there has been a transfer of the
decree by the document of the 7th February 1949. And so it
has been held in several cases to which reference may now be
made.

In Basroovittil Bhandari v. Ranthandra Kanthi (1) the
plaintiff assigned the decree to be passed in the pending
suit. The assignee was not brought on the record under

section 372 of the 1882 Code corresponding to Order | XXII
rule 10 of the present Code but the suit proceeded in the
nane of the original plaintiff and a decree was passed in
his favour. The assignee then applied for execution of that
decree claimng to be a transferee decree-holder wunder
section 232 of the 1882 Code. That application was
di sm ssed. Wite, C.J., observed:-

"W are asked to hold that in the event which happened in
this case the appellant is entitled to be treated as the
transferee of a decree froma decree hol der for the purposes
of section 332, notwithstanding that at the tine of the
assignment. there was no decree and no decree-hol der. It
seenms to us that we should not be warranted in applying the
doctrine of equity on which the appellant relies, which is
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stated in Pal ani appa v. Lakshmanan, |.L.R 16 Mad. 429, for
the purpose of construing section 232 of the Code. W think
the words "decree-holder" nust be construed as neaning
decree-holder in fact and not as including a party who in
equity may afterwards beconme entitled to the rights of the
actual decree-holder, and that the words of the section
relating to a transfer of a decree cannot be construed so as
to apply to a case where there was no decree in existence at
the time of the agreenent".

It is true that the case of Purnananddas Jivandas V.
Val | abdas Wallji (supra) was not cited in that case but the
case of Pal ani appa v. Lakshmanan() which

(1) [21907] 17 ML.J. 391

(2) [1898] I.L.R 16 WMad. 429.
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adopted the equitabl e principle enunciated by Jessel, MR,
in Collyer v. Isaacs (supra) on which that Bonbay case bad
been founded was brought to the notice of the Court.

In Dost Muhammad v. Altaf HUsain Khan(1l) one Minstituted a
suit for recovery of sone inmovabl e property. During the
pendency —of the suit Mtransferred his interest in the
property to the respondent. The respondent did not apply to
bring hinself on the record and the suit went on in the nane
of Mas the plaintiff. By a conprom se decree M was awarded
a portion of the property. After the decree was passed the
respondent applied to execute the decree as the transferee
of the decree. The Munsiff rejected the application but the
District Judge reversed his order: On  second appea
Chamer, J., found it inpossibleto treat the respondent as
the transferee of the decree, for the docunment on which he
relied was executed before the decree was passed.

Peer Mahoned Rowthen v. Raruthan Anbalan(2) may also be
referred to. In that case the Madras H gh Court foll owed
its earlier decision in Basroovittil Bhandari v. Ranthandra
Kant hi (supra).

The case of Thakuri Gope V. Mkhtar “Ahnad(3) does not carry
the matter any further, for it only follows the three
earlier cases herein before nentioned.

Mat hurapore  Zamindary Co. Ltd.  v. Bhasaram  Mandal (4)
represents the view taken by the Calcutta High Court. In
that case Hennessey and his brothers, who were Zam ndars,
instituted rent suits against their tenants. —Pending those
suits Hennessey and his brothers transferred the Zam ndari
to the appellant conpany. The appellant conpany did not get
thensel ves substituted as plaintiff but allowed the suits to
proceed in the names of the original plaintiffs who were the
transferors. Eventual |y, decrees were passed in favour of
Hennessey and his brothers. The appellant conpany . then
applied for execution. The executing Court and  the | ower
appel | ate Court hel d that

(1) [1912] 17 I.C 512. (2) [1915] 30 I.C 831
(3)[1922] C.WN. (Patna) 256; Al R 1922 Pat. 563.

(4) [1924] 1.L.R 51 Cal. 703.
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the appellant conpany was not a transferee of the decree.
The appellant conpany thereupon preferred, this second
appeal to the High Court. it was held that the appellant
conpany could not apply under Order XX, rule 16, for that
rule could not properly cover a case where there was no
decree at the date of the assignnment of the property and the
term "decree holder" could not cover a party who, in equity,
m ght afterwards have becone entitled to the rights of the
actual decree holder. The case of Ananda Mhon Roy v.
Promot ha Nath Ganguli (supra) was expl ai ned as being based
really on the construction that was put upon the conveyance,
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nanely, that it covered a decree which had been passed
"simultaneously with, if not before, the execution of the
conveyance". After pointing out that in Pur mananddas
Jivandas v. Vallabdas Wallji (supra) the transferor and
transferee stood in the position of trustee and cestui que
trust and that that circunstance m ght have attracted the
application of the equitable principle the Court could not
assent to the broad proposition supposed to have been laid
down in that case that the transferee in equity becane a
transferee of the decree by the prior agreenent so as to
cone under Order XXI, rule 16 and preferred to follow the
decision of the Madras High Court in Basroovittil Bhandari

v. Ranthandra Kanthi (supra) and the other decisions to
whi ch reference has been already made.

In Pandu Joti Kadamv. Savla Piraji Kate(l) one Tuljaram
obt ai ned a decree on a nortgage agai nst the appellant Pandu
Joti. Later on, the respondent- Savla brought a suit against
the appel llant Pandu and Tuljaram. |In that suit a decree was
passed directing Tuljaramto transfer the nortgage decree

to Savla. The respondent Savla thereupon wi thout having
obt ai ned, -ami cably or by execution of his decree, an actua

assignment of the nortgage decree sought to execute that
decree. It was held that although Savla had a legal right,
by executing his own decree, to conpel his judgnent-debtor
Tuljaram to assign to himthe nortgage decree obtained by
Tul jaram such

(1) [1925] 27 Bom L.R 1109.
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right alone, w thout an assignment in witing, did not make
hima transferee of the nortgage decree so as to be entitled
to execute that decree.

Even the Bonbay Hi gh-Court (Fawcett and Madgavkar, JJ.) in

Genaram Kapurchand Marwadi v. Hanmantram  Suraj mal (1)
followed the decision of the -Madras High Cour't in
Basroovittil Bhandari v. Rancthandra Kanthi (supra). The
question cane up for consideration in connection with a plea
of limtation. There in February 1914 the appel | ant

obtained an assignment of the rights of the plaintiff in a
pendi ng suit which was thereafter continued by the origina

plaintiff. I n Novenber 1914 a decree was passed in favour
of the original plaintiff. The appellant nmade severa

applications for execution of the decree in 1916, 1917, 1920
and 1921 all of which were disnmissed. |In Novenber 1923 the
appel l ant obtained a, fresh assignment in witing from the
plaintiff and nade a fresh application for-execution. The
j udgrent - debt or pl eaded that the earlier applications were
not in accordance wth law and did not keep the decree
alive. It was held that although the appellant was
entitled, in equity, to the benefit of the decree he did
not, before he actually obtained an assignnment of the decree
in 1923, becone a transferee of the decree by an assignnment
in witing within Oder XX, rule 16 and, therefore, the
applications made by himprior to 1923 were not mmde in
accordance with law and, therefore, the |ast application was
barred by limtation. This decision clearly proceeded on
the ground that Order XXI, rule 16 contenplated only the
transfer of a decree after it had been passed.

The case of Abdul Kader v. Daw Yin(2) does not ,assist the
respondent conpany, for in that case the Court took the view
that, on its true construction, the deed under consideration
in that case actually transferred the decree that bad
al ready been passed.

In Prabashi nee Debi v. Rasiklal Banerji(3), Rankin, C.J.,
consi dered the previous cases and preferred to

(1) A 1.R 1926 Bom 406; 28 Bom L.R, 776.
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(2) A l1.R 1920 Rang. 308.

(3) [2931] I.L.R 59 Cal. 297.
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follow the case of Mathurapore Zamindary Co. Ltd. .
Bhasar am Mandal (supra).

The case of Purna Chandra Bhowm k v. Barna Kumari Debi (1)
does not, when properly understood, afford any support to
the contention of the respondent conpany. There t he
defendant No. 1 had executed a nortgage bond in favour of
the plaintiff assigning by way of security the decree that
woul d be passed in a pending suit which he, the defendant
No. | had instituted against a third party for recovery of
noney due on wunpaid bills for work done. After this
nortgage a decree was passed in that suit in favour of the
defendant No. 1 who bad continued that suit as t he
plaintiff. The plaintiff claimng to be the assignee by way
of nortgage of that decree instituted this suit against two
def endant s. The defendant No. 1 was the plaintiff in the
earlier suit who had nortgaged to the plaintiff the decree
to be passed inthat suit and the defendant No. 2 was a
person who <clainmed to bea transferee of the same decree
under a conveyance subsequently executed in his favour by
the first defendant. ~ The judgnment-debtor under the decree
in the first suit was not made a party defendant in this
suit. The first defendant did not contest this suit and it
was only contested by the second def endant. One of the
points raised by the contesting defendant was that this
subsequent suit which was one for a, pure declaration of
title was bad under section 42 of the Specific  Relief Act
inasmuch as the plaintiff did not pray for consequentia

relief in the shape of a permanent injunction restraining
him the contesting defendant, fromexecuting the  decree.
In repelling that argunment as mani festly unt enabl e
Mukherjea, J., as he then was, said:-

"Al'l that the plaintiff could want possibly at the present
stage was a declaration that she was an assignee  of the
decree and if she gets a declaration it would be open to her
to apply for execution of the decree under Order XXI, rule
16, of the Code of Civil Procedure. No other consequentia

relief by way of

(1) I.L.R [1939] 2 Cal. 341. 178

178
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i njunction or otherw se could or should have been prayed for
by the plaintiff in the present suit".

It will be noticed that the construction of Order XXI, rule
16, was not in issue at all. The question was not between
the person claimng to be the transferee of the decree and
the judgnent-debtor. |ndeed, the judgnent-debtor was not a
party to this suit at all. The sinple question was ~whet her
the suit was nmintainabl e under section 42 by reason of the
absence of a prayer for consequential relief. In view of
the facts of that case the observation quoted above appears
to ne to be a passing one not necessary for the decision  of
the question then before the Court and not an expression  of
consi dered opi nion on the neani ng, scope and effect of Oder
XX, rule 16.

Al  the cases, except the three cases relied on by |[earned
counsel for the respondent conpany, quite clearly lay down-
and | think correctly-that Order XXI, rule 16, by the first
alternative, contenplates the actual transfer of the decree
by an assignnment in witing executed after the decree is
passed And that while a transfer of or an agreenent to
transfer a decree that may be passed in future my, in
equity, entitle the intending transferee to claim the
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beneficial interest in the decree after it is passed, such
equitable transfer does not relate back to the prior
agreenment and does not render the transferee a transferee of
the decree by an assignment in witing, within the neaning
of Order XXI, rule 16.

Learned counsel for the respondent conpany then contends
that even if the respondent conpany did not, by force of the
prior agreenment in witing read in the light of the
equi tabl e principle alluded to above or of the provisions of
the Transfer of Property Act, becone the transferees of the
decree by an assignment in witing, they, nevertheless,
becamre the transferees of the decree "by operation of |aw
within the neaning of Order XXI, rule 16. That phrase has
been considered by the different Hi gh Courts in nunerous
cases but the interpretations put upon it are not at al
uniformand it is difficult to reconcile all of them
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In this judgnment in-the present case the executing court
expressed the view that the phrase could only nean that the
rights —had been transferred "on account of devolution of
interest on death, etc". _I'n delivering the judgnment in the
Letters Patent Appeal, Chagla, CJ., said:-

"The operation of |aw contenplated by Order XXI, rule-16 is
not any equitable principle but operation by devolution as
in the case of death or insolvency".

The |earned Chief Justice does not give any reason for the
view expressed by himbut assunes the law to be so. The
genesis for such assunption is probably traceable to the
observations of Sir Robert P. Collier who delivered the
judgrment of the Privy Council in Abedoonissa Khatoon v.
Ameer ooni ssa Khatoon(1).  The question arose in-that case in
this way. One Wahed sued his father Abdool for possession
of certain properties. The trial Court dismssed the suit
and Wahed appealed to the H gh Court. During the pendency
of the appeal Whed died and his w dow Abedoonissa was
substituted in the place of. Wahed for prosecuting the
appeal. The Hi gh Court all owed the appeal and by its decree
decl ared that Wahed was in his lifetime and those who becane
his heirs were entitled to recover the properties in’ suit.
Abedooni ssa applied for execution of the decree for herself
and for one Wajed who was said to be the posthunous son of
Wahed born of her wonb. Objection was taken, inter alia,
that Wajed was not the legitimate son of Whed. Thi-s
obj ection was overruled and it was held that Abedooni ssa was
entitled to execute the decree for herself and as the
guardi an of Wajed. Then the judgnent-debtor Abdool died.
Abdool s wi dow Anmeeroonissa filed a suit for .a .declaration
that Wajed was not the legitimte son of Wahed and. for

setting aside the |ast nentioned order. Abedooni ssa / t ook
the point that the natter was concl uded by principles of res
j udi cat a. To that Aneeroonissa’'s reply was that t he

proceedi ng i n which the question of the legitimcy of | Wjed
was deci ded was wholly inconpetent so far as

(1) [21876] L.R 4 1.A 66; |I.L.R 2 Cal. 327.
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Waj ed was concerned because, the decree being in favour of
Abedooni ssa, Wajed was not a transferee of the decree within
the meani ng of section 208 of Act VIII of 1859 corresponding
to Oder XXI, rule 16 of the present Code and could not
apply for execution and that being so any adjudication on
his status in such proceeding was not binding at all. The
guestion for decision in the suit was whether Wagjed was a
transferee of the decree within the neaning of section 208
of the Code of 1859. It was in that connection that Sir
Robert P. Collier in delivering the judgnent of the Privy
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Council, after quoting that

section, observed: -

"It appears to their Lordships, in the first place, that,,
assum ng Wajed to have the interest asserted, the decree was
not, in terms of this section, transferred to him either by
assignment, which is not pretended, or by operation of |aw,
fromthe original decree-holder. No incident bad occurred,
on which the |law could operate, to transfer any estate from
his nother to him There had been no death; there bad been
no devolution; there had been no succession. H s nother
retai ned what right she had; that right was not transferred
to him if he had a right, it was derived fromhis father
it appears to their Lordships, therefore, that be is not a
transferee of a decree within the terns of this section".
The above observations seemto put upon the phrase by
operation of law' an interpretation which, in the [|anguage
of Chakravartti, J., inhis judgnent in Sail endra Kumar v.
Bank of Cal cutta(l) "suggests that it would apply only in
cases 'where certain events, not connected with any act on
the part of anybody towards naking a transfer, happen and
t he | aw,  operating on those events, brings about a
transfer". Some of the decisions of certain Hi gh Courts to
be presently cited seemto assume that their Lordships of
the Privy Council were out to give an exhaustive enuneration
of the cases of transfer of property by operation of |aw but
| find nmyself in agreement with Chakravartti, J., that there
is no reason for making

(1) I.L.R [1948] 1 Cal. 472.
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such an assunption and treating these observations as the
text of a statute.

In Dinendranath Sannyal v. Rancoomar Chose(1l) Sir. Barnes
Peacock pointed out the great distinction between a private
sale in satisfaction of a decree and a sale in execution of
a decree. One of the principal distinctions so pointed out
was: -

"Under the forner the purchaser derives title through the
vendor, and cannot acquire a better title than that of the
vendor . Under the latter the purchaser notw thstanding he
acquires nerely the right, title and interest ~of the
j udgment -debtor, acquires that title by operation of |aw
adversely to the judgnment-debtor, and freed from - al
al i enations or incunbrances effected by himsubsequently to
this attachnent of the property sold in execution".

Here the act of the decree-holder in seeking execution by
attachment and sale and the act of the Court in directing
attachment and sale cannot possibly be said to be the
happening of an event unconnected with the act of making a
transfer such as death or devol ution or succession referred
to in Abedoonissa’s case (supra) could be said to be: By
the act of applying for execution the decree-holder quite
clearly desires that the judgnent-debtor should be stripped
of all his right, title and interest in the property
attached and sold and the order of the Court has the effect
of so denudi ng the judgnment-debtor and of passing his right,
title and interest to the purchaser of the property at the
Court sale. This transfer 'of property is not by any
assignment in witing executed by the transferor in favour
of the transferee but is brought about by the operation of
the statutory-provisions relating to and governi ng execution
of decrees. Thus this Privy Council decision itself shows
that transfers "by operation of |aw' were not intended by it
to be confined to the three cases of death, devolution or
successi on.

More often than not transfers "by operation of law' will be
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found to be brought about by the opera-

(1) [21889] L.R 8 I.A 65, 75.
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tion of statutory law. Thus when a person dies testate
there is a devolution of his properties to his |ega
representatives by operation of the law of testamentary
succession which is now mainly statutory in this country.
When a person is adjudged insolvent his properties vest in
the official assignee and that transfer is brought about by
the operation of the insolvency |aws which have been
codi fi ed. Court sale of property in execution of a decree
vests the right, title and interest of the judgment-debtor
in that property in the auction-purchaser thereby effecting
a transfer by operation of the |aw enbodied in the Code of
Cvil Procedure. Likew se, statutes in sonme cases provide
for the forfeiture of property, e.g. property in relation to
whi ch an offence has been commtted, nanely, illicit [|iquor
or opium etc., and thereby effect a transfer of such
property /from the delinquent owner to the State. It is
neither . ‘necessary nor profitable to try and enunerate
exhaustively the instances of transfer by operation of |aw
Suffice it to say that there is DO warrant for confining
transfers "by operation of law' to transfers by operation of
statutory laws. Wen a Hi ndu or a Mbhammaden dies intestate
and his heirs succeed to his estate there is a transfer not
by any statute but by the operation of their respective
personal law. In order to constitute a transfer of property
"by operation of law' all that is necessary i's that there
must be a passing of one person’s rights in property to
another person by the force off some |aw, statutory or
ot herw se.

Ref erence has al ready been nade to the case of Purmananddas

Jivandas v. Vallabdas Wallji (supra) where, by applying the
equitable principle, Sargent, C J., upheld the appellant’s
right to mmintain the application for execution. In the

begi nning the | earned Chief Justice founded his decision on
the ground that the appellant had becone the transferee of
the decree "by operation of law"'.  This view appears to ne
to be logical, for it was by the operation of the equitable
principle that the right, title and interest  of t he
transferor in the after-acquired decree becanme the property
of the appellant, In other words,
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it was equity which operated on the decree as soon as it was
passed and passed the interest of the decree-, holder to the
appel lant. The result of this transnission was to transfer
the property fromthe decree holder to the appellant and
this transfer was brought about by the operation of the
equi tabl e principle discussed above which is as good as' any
rule of law. The actual decision in Purmananddas Jivandas

v. Vallabdas Wallji (supra) may well be supported as an in-
stance of transfer by operation of |aw and i ndeed Sargent,
C.J., hinself first described the transfer in that case as

being one by operation of law. The sane remarks apply to
the other two cases of Ananda Mohon Roy v. Pronptha Nath
Ganguli (supra) and Chinanlal Hargovinddas v. Ghul amabi
(Supra) relied on by learned counsel for the respondent
conpany.

In Abdul Kader v. Daw Yin (supra) in July 1928 the plaintiff
obtained a decree that a certain sale deed be set aside on
payment of a certain sum and for possession of t he
properties and nmesne profits. |n August 1928, i.e., after
the passing of the decree the plaintiff executed a deed for
the sale of the properties to the appellant who by the terns
of the deed was to obtain possession of the properties
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through Court on paynent of the anpbunt nentioned therein

The plaintiff deposited the necessary anmount and applied for
execution of the decree but she died shortly thereafter.
Ther eupon the appellant applied for execution of the decree.
On a construction of the ternms of the sale deed the Court
cane to the conclusion that the sale deed covered the decree
and, therefore, the appellant was a transferee of the decree
by assignment in witing. This was sufficient to dispose of
the case but the |learned Judges tried to reconcile sone of
the earlier cases by deducing two propositions:

(1) that the words "by operation of |aw' cannot be invoked
so as to nake an assignment operative to transfer the decree
and the right wunder it which would upon the true
construction of its terns, otherw se, be inoperative in that
regard; and

(2) that although in certain cases principles of equity may

be relied on, e.g., in the case of a transfer
1398
by trustees and a beneficiary, such principles cannot be

consi dered as rendering a transfer valid "by operation of
[ aw'.

It is difficult to appreciate the inplication of the first
proposition. VWhen on a true construction of the deed it
actually operates to transfer a decree then in existence, no
equitable principle need be invoked, for in that case the
transfer is by the deed itself and as 'such is by an
assignment in witing. It is only when the deed does not
effectively transfer the decree because, for instance, the
decree is not then in existence, but constitutes only an
agreement to transfer the decree after it is passed that the
i nvocation of the equitable principle becomes necessary and
it is in those circunstances that -equity fastens and
operates wupon the decree when it is passed and effects a
transfer of it. |If, however, the learned Judges neant to
say that if on a true construction of the deed it did not
cover the decree then the equitabl e principle wuld not come
into play at all and in that casethe principle of /transfer
by operation of |aw could not be invoked, no exception need
then be taken. As regards the second proposition’ which
appears to be founded on the observations of Mikherji, J.,
i n Mat hurapore Zami ndary Co.’s case (supra) | do not see why
the equitable principle my be relied on only in the case of
a transfer by trustees to cestui que trust. Indeed, it was
applied in the two wearlier English cases as bet ween
nortgagor and nortgagee and in Perform ng Ri ght Society v.
London Theatre of Varieties (supra) to an indenture of
assignment of copyright to be acquired in future made
between persons who did not stand in the relationship of
trustee and beneficiary. Nor do | see why, in cases  where
the equitable principle applies, the transfer should not be
regarded as one by operation of |aw

I n Mahadeo Baburao Hal be v. Anandrao Shankarrao Deshnukh(1)
the judgnent confined transfers by operation of |aw to cases
of death, devolution or succession for which, as already
stated, | see no warrant.

(1) [2933] |I.L.R 57 Bom 513.
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The decision in Periakatha Nadar v. Mhalingam(1) is
somewhat obscure. There a receiver appointed in a

partnership action filed a suit against a debtor of the firm
and obtained a decree. Thereafter the assets of the firm
including the decree were directed to be sold by auction
amongst the partners. This order was nmade in spite of the
objection of the partners. The decree was purchased by one
of the partners who was defendant No. 2. The purchaser then
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applied for execution of the decree. Pandrang Rao, J. said,
at p. 544:-

"It appears to us that the words 'operation of |aw cannot
apply to, a case where a person has becone the owner of a
decree by sone transaction inter vivos. It applies to cases
where the decree has been transferred fromone to anot her by
way of succession or where there is a bankruptcy or any
simlar event which has the effect in |law of bringing about
such a transfer".

If the purchaser of a property in execution sale becones the
transferee of the property by operation of law 1, for one,
cannot see why the purchaser of a property at an auction
sale held in a partnership action under the order of the
Court made in invitumw ll not be a transferee by operation
of |aw If an involuntary execution sale is not a
transaction inter vivos why should an auction sale held in a
partnership actionin the teeth of opposition of the parties
be a transactioninter vivos? The |earned Judges concl uded
that as no particular formof assignment was prescribed for
transfer,  the order of the Court mght be treated as an
assignment in witing of the decree. | find it rmuch easier
to hold that there was in that case a transfer by operation
of law than that the Court acted as the agent of the
partners and the order of the Court was the assignnent in

witing. The |aw authorised the Court 1in a partnership
action to order the sale of the partnership assets and
consequently the sale passed the “interest of all the
partners other than the purchasing partner in the decree
solely to

(1) A Il.R 1936 Mad. 548. 179

179
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the latter. | do not see why a transfer thus brought . about
should not, |like a transfer effected by a Court sale in

execution, be regarded as a transfer by operation of  |aw.
Further, as,| have already said, there is no valid reason
for confining transfer by operation of law to succession and
bankruptcy or the |iKke.

In G N Asundi v. Virappa Andaneppa Manvi (1) a father sued
his sons for a declaration of his sole titleto a decree
previously obtained by the sons against a third party on
prom ssory notes. The parties came to a conpromse and a
joint petition signed by the father and the sons was fil ed
in Court in which it was stated that the sons  had  no
objection to surrender all their rights in the decree to the
f at her. The Court passed a decree in accordance wth the
conpr om se. On an application for execution by the father
of the decree on the prom ssory notes it was held that on
its true construction the conpronise petition anounted to an
assignment of the decree within the neaning of Order XXl
rule 16. So far there can be no difficulty; but the |earned
Judges went on to say, without, | think, any good reason

that transfer by operation of |aw was obviously intended to
be confined to testanentary and intestate successi-on

forfeiture, insolvency and the like. This was only because
t he Court felt bound to hold that the decision in
Abedoonisa’s case-had so limted it. It was also pointed
out-1 think correctly -that a decree declaring the title of
the decree-holder to another decree previously passed in
another suit did not effect a transfer of the earlier decree
by operation of |law and the decree-hol der under the |latter
decree did not become the transferee of the earlier decree
by operation of law within the nmeaning of Order XX, rule
16. This was also held in a nunber of cases including
Mahadeo Baburao Halbe’'s case (supra) and Firm Kushal das
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Lekhraj v. Firm Jhamandas Maherchandani (2). This nust
follow from the very nature of a declaratory decree. A

declaratory decree does not create or confer any new right
but declares a pre-existing right. Therefore, when a
(1) I.L.R [1939] Bom 271
(2) A l.R 1944 Sind 230.
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declaratory decree declares the right of the decree-hol der
to another decree passed in an earlier suit, there is no
di vesting of interest of one person and’ vesting of it in
anot her . There is no transfer at all and, therefore, the
person in whose favour the declaratory decree is passed does
not fall within Oder XX, rule 16, Code of Cvil Procedure.
The last case to which reference need be made is that of
Maya Debi v. Rajlakshm Debi(1). There a Dar patnidar
deposited under section 13(4) of the Bengal Patni Tal uga
Regul ation (VIII of 1819) the arrears of revenue to avoid a
putni sale and entered into possession of the putni as he
was entitled to do under the above section. He then filed a
suit and obtained a decree for arrears of rent due to the
Pat ni dar from another Darpatnidar. Subsequent |y he
relinqui shed possession-in favour of the Patnidar by giving
a notice to the Patnidar.  The question was whether the
Patnidar, after he got back the possession of the putni,
could be regarded /as the assignee of the decree which had
been obt ai ned by t he Var pat ni dar agai nst anot her
Darpatnidar. |t was held that in view of the provisions of
section 13(4) the Patnidar on getting back possession of the
putni became the transferee of the decree by  operation of
I aw. It was also held that the notice given by the
Darpatnidar to the Patnidar could also be construed as an
assignment in witing,
The result of the authorities appears'to ne to be that if by
reason of any provision of law, ~statutory or otherw se,
interest in property passes fromone person to another there
is atransfer of the property by operation of law. There is
no reason that | can see why transfers by operation of |aw
should be regarded as confined to the three cases  referred
to by the Privy Council in Abedoonissa’ s case. I f,
therefore, | were able to construe the document of the 7th
February 1949 to be a transfer or an agreement to transfer
the decree to be passed in future then I would have had no
difficulty in holding that by operation of equity the
beneficial interest in the decree
(1) A 1.R 1950 Cal. 1.
142
was i Mmediately after its passing taken out of t he
transferors and passed to the respondent conpany and . that
the latter had becone the transferees of the decree now
sought to be executed by operation of law. As, however, |
have hel d that that docunent did not cover the decree, there
was no room for the application of the equitable principle
and the respondent company cannot, therefore, claimto come
under Order XX, rule 16 as transferees by operation of |aw
and cannot nmaintain the application for execution

There is another ground on which the right of the
respondent conpany to nmaintain the application for execution
has been sought to be sustained. This point was not
apparently taken before the H gh Court and we have not had
the advantage and benefit of the opinion of +the |[earned
Judges of that Court. Section 146 of the Code of GCvi
Procedure on which this new point is founded provides as
fol |l ows:
"146. Proceedi ngs by or against representatives.Save as
ot herwi se provided by this Code or by any law for the tinme
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being in force, where any proceeding may be taken or
application nmmde by or against any person, then t he
proceedi ng may be taken or the application may be nmade by or
agai nst any person cl ai mi ng under hini.

There are two questions to be considered before the section
may be applied, nanely, (1) whether the Code otherw se
provi des and (2) whether the respondent conpany can be said
to be persons claimng under the decree-holder. As regards.
(1) it is said that Order XX, rule 16 specifically provides
for application for execution by a transferee of decree and,
therefore, a transferee of decree cannot apply under section
146 and nust bring hinself within Oder XX, rule 16. Thi s
is really begging the question. Either the respondent
conpany are transferees of the decree by an assignnment in
witing or by operation of law, in which case they fal
within Order XXI, rule 16, or they are not such transferees,
in which event they may avail thenselves of the provisions
of section 146 if the other condition is fulfilled. There
is nothing in Oder XX, rule 16 which, expressly or by
necessary inplication

1403

precl udes a person, who clains to be entitled to the benefit
of a decree under the decree-hol der but does not answer the
description of being the transferee of that decree by
assignment in witing or by operation of [aw, from naking an
application which the person fromwhom he clains could have
made. It is said: what, then, is neant by the words "save
as otherwise provided by this Code"? The answer is that
those words are not nmeaningless but have effect in some
cases. Take, by way of -an illustration, the second proviso
to Order XXI, rule 16 which provides that where a decree for
paynment of nobney against two or nobre persons ‘has been
transferred to one of themit shall not be executed against
the others. This is a provision which forbids one of the
j udgrment -debtors to whom alone the decree for paynent of
noney has been transferred from making an application for
execution and, therefore, he cannot apply under section 146
as a person claimng under the decree-holder. As the
respondent conpany do not fall within Order XXI, rule 16
because the docurment did not cover the decree to be passed
in future in the then pending suit that rule cannot be a bar
to the respondent conpany making an —application for
execution wunder section 146 if they satisfy the  other
requi renent of that section, nanely, that they can, be said
to be claimng under the decree-hol der

A person may conceivably becone entitled to the benefits of
a decree wthout being a transferee of the ~decree by

assignment in witing or by operation of |aw In that
situation the person so becom ng the owner of the decree may
well be regarded as a person claimng under the decree-

hol der and so it has been held in Sitaramaswan v. - Lakshm
Nar asi mha(1), although in the earlier case of Dost Mihamuad
v. Altaf Husain (supra) it was held otherwi se. The case of
Kangati Mahanandi Reddi v. Panikal apati Venkatappa(2) also
hold that the provisions of Order XXI, rule 16 did not
prevent execution of the decree under section 146. In that
case it was held that the appli-

(1) [21918] |I.L.R 41 Mad. 510.

(2) AIl.R 1942 Mad. 21,
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cant could not execute the decree under Order XXI, rule 16
but he could execute the sane under section 146. The nain
thing to, ascertain is as to whether the respondent conpany
had any right, title or interest in the decree and whether
they can be said to be persons claimng under the decree-
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hol der.

I  have already held that the docunent wunder consideration
did not transfer the future decree and, therefore, the
equitable principle did not apply and, therefore, the
respondent conpany did not becone a transferee of the decree
within the meaning of Order XXI, rule 16. What, then, was
the legal position of the respondent conpany? They had
undoubtedly, by the docunent of the 7th February 1949,
obtained a transfer of the debt which was the subject natter
of the then pending suit. This transfer, under the Transfer
of Property Act, carried all the legal incidents and the

renedies in relation to that debt. The transferors no
longer had any right, title or interest in the subject
matter of the suit. After the transfer it was t he

respondent conpany which had the right to continue the suit
and obtain a decree if the debt was really outstanding.
They, however, did not bring thenselves on the record as the
plaintiffs in the place and stead of the transferors but
al | owed the latter to proceed wth the suit. The
transferors, therefore, proceeded with the suit although
they had no longer any interest in the debt which was the
subj ect matter of the suit and which had been transferred by
themto the respondent Conmpany. |In the premi ses, in the eye
of the law, the position of the transferors, vis-a-vis the
respondent conpany, was not hing nore than that of benam dars
for the respondent conmpany and when the decree was passed
for the recovery of that debt it was the respondent conpany

who were the real owners of the decree. As ' between the
respondent conpany and the transferors the forner may well
claim a declaration of their title. Here there is no

guestion of transfer of the decree by the transferors to the
respondent conpany by assignnent of the decree in witing or
by operation of |aw and the respondent conpany cannot . apply
for execution of the
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decree under Order XX, rule 16. But the respondent conpany
are, nonetheless, the real owners of the decree because it
is passed inrelation to and for the recovery of ‘the debt
whi ch undoubtedly they acquired by transfer by the docunent
under consideration. The respondent conpany were after the
transfer, the owners of the debt which was the subject
matter of the suit and the legal incidents thereof ~ and
consequently were the real owners of the decree. The
respondent conpany derived their title to the debt by
transfer fromthe transferors and clai med the same under the
latter. Wen the respondent company be, came the owner of
the decree i Mmediately on its passing they must, in relation
to the decree, be al so regarded as persons claimng under
the transferors. The respondent conpany would not / have
becomre the owner of the decree unless they were the owners
of the debt and if they clainmed the debt under the trans-
ferors they nust also claimthe relative decree under the
transferors as accretions, as it were, to their origina
right as transferees of the debt. In my opinion, the
respondent conpany are entitled under section 146 to rmake
the application for execution which the original decree-
hol ders coul d do.

I n Mat hurapore Zami ndary Co. Ltd. v. Bhasaram Mandal (supra)
Mukherji, J., felt unable to assent to the broad proposition
that Courts of execution have to look to equity in
consi deri ng whet her there has been an assignnent by
operation of law. | see no cogent reason for taking this
Vi ew. If the executing Court can and, after the amendnent
of Order XXI, rule 16 by the deletion of the words "if that
Court thinks fit", must deal wth conplicated questions
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relating to transfer of decree by operation of statutory
provi si ons which may be quite abstruse, | do not see why the
executing Court may not apply its mnd to the sinmple
equi tabl e principle which operates to transfer t he

beneficial interest in the after-acquired decree or to
guestions arising under section 146. Section 47 of the Code
of Civil Procedure does require that the executing Court

al one nmust determine all questions arising between the
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parties or their representatives and relating to t he
execution,, discharge or satisfaction of the decree and
authorises it even to treat the proceedings as a suit. As
the assignees fromthe plaintiff of the debt which was the
entire subject nmatter of the suit the respondent conpany
were entitled to be brought on the record under Order XXII
rule 10 and nust, ~therefore, be also regarded as a
representative of the plaintiff wthin the neaning of
section 47 of the Code.

Lear ned Counsel for the appellant contends that the
applicati'on for execution was defective in that although it
purported to —be an application for execution under O der
XXI, rule 11, it did not conply with the requirements of
that rule in that it did not specify any of the severa
nodes in which the assistance of the Court was required.
The application was undoubtedly defective as the decision in
the case of Radha Nath Das v. Produma Kunmar Sarkar(1l) and
Krishna Govind Patil v. Mol chand Keshavchand CGujar(1l) will
show but this objection was not taken before the executing
Court which could then have returned the application, nor
was any objection taken by the appellant at any |later stage
of the proceedings. Further, it appears that the respondent
conpany actually presented another tabular ~“statenent for
execution specifying the node in which the assistance of the
Court was required. |In these circunstances, it is not, open
to the appellant to contend that the application is not
mai nt ai nabl e.

The result, therefore, is that thi's appeal nust be di sm ssed
with costs.

BHAGMTI J.-1 agree that the appeal be dism ssed with costs.
I would however like to record ny own reasons for doing so
Habib & Sons, a partnership firmwhich carried on business
as nmerchants and Pukka Adatias in bullion—and cotton in
Bonbay filed a suit against the Appellant in the Gty Cvi
Court, Bonbay being Summary

(1) I.L.R (1939) 2 Cal. 325.

(2) A l.R 1911 Bom 302.
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Suit No. 233 of 1948, to recover a sumof Rs. 7,113-7-0 with
interest and costs. During the pendency of the suit an
agreement was arrived at between Habib & Sons and the
Respondents on the 7th February, 1949 under which' Habib &
Sons transferred to the Respondents inter alia.......
Fourthy:-All the book and other debts due to the Vendors in
connection with the said Indian business and the ful
benefit of all securities for the debts................
Sixthly:-All other property to which -the Vendors are

entitled in connection with the said Indian business". As
consi derati on for the said transfer the Respondent s
undertook to pay satisfy, discharge and fulfill all the
debts, liabilities contracts and engagenments of the vendors

in relation to the said Indian business and to indemify
them against all proceedings, clains and demands in respect
thereof. The Respondents did not take any steps under Order
XXI'l, rule 10 of the Code of Civil Procedure to bring
thensel ves on the record of the suit as plaintiffs in place
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and stead of Habib & Sons and a decree was passed in favour
of Habib & Sons agai nst the Appellant on the 15th Decenber,
1949 for Rs. 8,428/ 7/- inclusive of interest and costs wth
i nterest on judgnment at 4 per cent. per annumtill paynent.
Both the partners of Habib & Sons were decl ared evacuees and
by his order dated the 2nd August, 1950 the Custodian of
Evacuee Property, Bonbay confirned the transaction of
transfer of the business of Habib & Sons to the Respondents
as evidenced by the agreenent dated the 7th February, 1949.
A comunication to that effect was addressed by t he
Custodian to a Director of the Respondents on the 11th
Decenber 1950.

On the 25th April, 1951 the Respondents filed in the Gty
Cvil Court, Bonbay an application for execution under O der
XXl 7 rule 11 of the Code of Civil Procedure to execute the
decree obtained by Habi b & Sons against the Appellant. That
application was by the Respondents as assignees of the
decree and the node in which the assistance of the Court was
required was that the Court shoul d declare the Respon-
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dents the assignees of the decree as the decretal debt al ong
with other debts were transferred by Habib & Sons to them by
a deed of assignnment dated the 7th February, 1949 which was
confirmed by the Custodian of Evacuee Property, Bonbay and
should order themto be substituted for the plaintiffs. A
notice wunder Oder  XXI, rule 16 of the Code of Gvi
Procedure was issued by the Court on the 10th My, 1951,
calling upon Habib & Sons and the Appellant to show cause
why the decree passed .in favour of Habib & Sons and by them
transferred to the Respondents, the assignees of the decree
shoul d not be executed by the said transferees against the
Appel | ant . The Appellant showed cause and ~contended (1)
that the deed of assignment in favour of the Respondents was
not executed by Habib & Sons and (2) that the assignee of
the subject-matter of the suit _and not of the decree itself
was not entitled to apply for | eave under Order XX, Rule 16
of the Code of Cvil Procedure. ( The Chanber Summons was
adjourned to Court in order to take evidence whether the
docunent in question was executed by Habib & Sons or not.
Evidence was led at the hearing and the Court held the
document duly executed by the two partners of Habib & Sons
and as such duly proved. On the question of law the Court
foll owed the decisions in Purnmananddas Ji wandas v. Vall abdas
Wallji (1) and Chi nanl al Hargovi nddas v. @ulamabi(2) and
held that the Respondents were entitled ~to execute the
decree wunder Oder XX, rule 16 of the Code of Cvi
Pr ocedure.

An appeal was taken by the Appellant to the ' 'H gh Court
against this decision of the Gty Cvil Court. The -appea
cane for hearing before Dixit, J. The finding that the deed
of assignnent was duly proved was not challenged. ~ - But the
contention that inasnuch as there was no transfer 'of the
decree itself, but only of the property the Respondents were
not entitled to apply to execute the decree was pressed and
was negatived by the |earned Judge. The |learned Judge
observed that if the |Ianguage of Oder XXl

(1) [1877] I.L.R 11 Bom 506.

(2) I|.L.R [1946] Bom 276.
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rule 16 was strictly construed it seened to him that the
Respondents had no case. But he foll owed the decisions in
Pur mananddas Jiwandas v. Vallabdas Wallji (1) and Chinmanla
Har govi nddas v. @ul amabi (2) and di sm ssed the appeal

A Letters Patent Appeal was filed agai nst this decision of
Dixit, J. and it cane on for hearing and final disposa
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before a Division Bench of the High Court constituted by
Chagla, C.J. and Shah, J. The Division Bench also were of
the opinion that if one were to construe Order XXI, rule 16
strictly there was no assignment of the decree in favour of
the respondents. They however were of the opinion that the
Hi gh Court had consistently taken the view that there could
be an equitable assignment of a decree, which woul d
constitute the assignee an assignee for the purpose of Oder
XXI, rule 16 and that what the Court nust consider was not
nerely a legal assignhment but also an assignnent which
operated in equity. They then considered the two Bonbay
deci si ons which had been relied upon by the City Cvil Court
as well as by Dixit, J. and cane to the conclusion that the
deed of assignnent fell within the principle of those two
decisions, that it constituted an equitable assignment of
the decree which was ultinmately passed in favour of Habib &
Sons, that the application for-execution was rmaintainable
under Order XXI, rule 16 and dism ssed the appeal. The
Appel | ant ‘applied for and obtained the necessary certificate
under article 133 (1)(c) of the Constitution

Order XX, rule 16 provides for an application for execution
by transferee of a decree and runs as under: -

"Wher e a decree: . ... ol is
transferred by assignnent in witing or by operation of |aw,
the transferee may apply for execution of the decree to the
Court which passed it; and the decree may be executed in the
same nmanner and subject to the sane conditions as if the
applicati on were nade by such decree-hol der

(1) [2877] |.L.R 11 Bom 506.

(2) I.L.R [1946] Bom 276.
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Provided that, where the decree | has been transferred by
assi gnment, notice of such application shall be given to the
transferor and the judgment-debtor, and the decree shall not
be executed until the Court has heard their objections (if
any) to its execution

The transfer contenplated wunder this rule is either by
assignment in witing or by operation of law. It~ was not
contended by the Appellant at any stage of the proceedings
that there was in this case a transfer by operation of |aw
or that the agreenent dated the 7th February 1949 was not an
assignment of all the rights which Habib & Sons had in
connection with the Indian business. The question therefore
that falls to be considered is whether the deed of
assignment dated the 7th February 1949 operates as a
transfer of the decree by assignment in witing within the
meaning of Oder XX, rule 16 of the Code of Gvi
Pr ocedure.

A strict and narrow construction has been put upon the words
"where a decree is transferred by assignnent in witing" by
the High Court of Madras in Basroovittil Bhandari V.
Ranchandra  Kanthi (1) and the decisions follow ng it,
particul arly Kangati Mahanandi Reddi V. Pani kal apat i
Venkat appa & Anot her(2) and by the Hi gh Court of Calcutta in
Mat hur apore Zam ndary Co. Ltd. v. Bhasaram Mandal (1) which
is followed in Prabashinee Debi v. Rasiklal Banerji(4).
They have held that the words "decree-holder" nust be
construed’ as neaning decree-holder in fact and not as
including a party who in equity may afterwards becomne
entitled to the rights of the actual decree-holder and that
the | anguage of Order XXI, rule 16 (old section 232) cannot
be construed so as to apply -to a case where there was no
decree in existence at the tinme of the assignment and this
position was in effect conceded by Dixit, J. and by the
Di vi si on Bench when they observed that on a strict construc-
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(1) (1907) 17 Madras Law Journal 391

(2) Al R 1942 Madras 21

(3) (1924) I.L.R 51 Calcutta 703.

(4) (1931) I.L R 59 Calcutta 297.
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tion of Oder XX, rule 16 there was no assignnent of the
decree in favour of the Respondents.

A contrary vi ew has however been taken by the H gh Court of
Bonbay in Purmananddas Ji wandas V. Vallabdas Wallji(1l) and
Chi manl al Hargovi nddas V. @ul amabi (2). These two deci si ons
have applied the wequitable principle enunciated by Sir
CGeorge Jessel, M R in Collyer v. lIsaacs(1l) as under:-
"The creditor had a nortgage security on existing chattels
and also the benefit of what in formwas an assignnent of
non-exi sting chattels which m ght be afterwards brought on
to the premises. That assignnent, in fact, constituted only
a contract to give himthe after-acquired chattels. A man
cannot ~in equity, any nore than at |law, assign what has no
exi st ence. A man _can contract to assign property which is
to come into existence in the future, and when it has come
into exi stence, equity, treating as done that which ought to
be done, fastens upon that property, and the contract to
assign thus beconmes a conplete assignment"”.

The High Court of Calcutta also applied the same principle
in Purna Chandra 'Bhowm k v. Barna Kumari Debi (4) and the
Hi gh Court of Madras in Kangati Mhanandi Reddi V.
Pani kal apati Venkat appa and anot her (5) observed that if the
matter were res integra much m ght perhaps be said for the
contention that the assignee under simlar 'circunstances
coul d execute the decree under Order XX, rule 16.

The deci sion in Purnmananddas Jivandas V. Vallabdas Vallji (1)
and the equitable principle enunciated therein was ' brought
to the notice of the | earned Judges who deci ded the case of
Mat hur apore Zani ndary Co. Ltd. v. Bhasaram Mandal (6) but was
negatived by them and they relied upon the observations of
the Privy Council in dealing with a sonmewhat simlar
provision contained in Section 208 of Act VIII of /1859 in
the case of Abedooni ssa Khat oon v. Ameerooni ssa Khatoon(1):
(1) (1877) I.L.R 11 Bom 506.(2) |.L. R 1946 Bom 276.

(3) LLR 19 Ch. D. 342.(4) |.L.R[1939] 2 Calcutta 341.

(5) AI.R 1942 Madras 21.(6) (1924) I.L.R 51 Calcutta 703.
(7) (1876) L.R 4 1.A 66.
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"Their Lordshi ps have further to observe, that they agree
with the Chief Justice in the view which he  expressed,-that
this was not a section intended to apply to cases where a
serious contest arose with respect to the rights of persons
to an equitable interest in a decree"

Rankin, C. J. laid stress upon this aspect of the question
and delivered a sinilar opinion in Prabhashinee Debi wv.
Rasi kl al Banerji (1) at page 299: -

"There seemto be two possible views of the rule. One view
woul d be to say that there nust be a decree in existence and
a transfer in witing of that decree. That is the strict
view a view which the courts in India have taken. The only
ot her possible view would be to say that, while other cases
are wthin the rule-such as cases where a person clains to
be entitled in equity under an agreement to the benefit of
the decree-it is optional with the courts to give effect to
the rule according as the case is a clear one or one which
requires investigation of conplicated facts or difficult
guestions of |aw unsuited for discussion on a nere execution
application. In that view, if it were understood that the
court had a conplete discretion to apply the rule or not, it
m ght be that the rule would be workable; but | do not think
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that any such discretion as that is intended to be given by
the rule" and he fortified himself in his conclusion by
relying upon the deletion of the words "if that Court thinks
fit the decree may be executed" when the CGCivil Procedure
Code of 1908 was enact ed.

Oder XXI, rule 16 of the Code of Civil Procedure is a
statutory provision for execution by the transferee of a
decree and unless and until a person applying for execution
establishes his title as the transferee of a decree he
cannot claim the benefit of that provision. He may
establish his title by proving that he is a transferee of a
decree by assignment in witing or by operation of |aw
Section 5 of the Transfer of Property Act defines a
"transfer of pro-

(1) [1931] I.L.R 59 Calcutta 297.
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perty" as an act by which the transferor conveys property in
present or in futureto the transferee or transferees. A

transfer 'of a decree by assignnent in witing may be
ef fected by conveying the decree in present or in future to
the transferee. But even for the transfer to operate in
future the decree which is the subject matter of the
transfer nmust be in existence at the date of the transfer.
The words "in present or in future" qualify the word
"conveys" and not the word "property" in the section and it
has been held that a transfer of property that is not in
exi stence operates as a contract tobe performed in the
future which may be specifically enforced as soon as the
property comes into existence. As was observed by the Privy
Council in Rajah Sahib Perhlad v. Budhoo(1):-

"But how can there be any transfer, actual or constructive,
upon a contract under which the vendor sells that of which
he has not possession, and to which he may never establish a
title? The bill of sale in such a case can only be evidence
of a contract to be performedin future, and upon the
happeni ng of a contingency, of which the purchaser may claim
a specific performance, if be comes into Court shewing that
he has himself done all that he was bound to do".

It is only by the operation of the equitable principle that
as soon as the property conmes into existence and is ~capable
of being identified, equity taking as done that which ought
to be done fastens upon the property and the contract  to

assign thus becones a conplete equitable assignment. In the
case of a decree to be passed in the future therefore there
could be no assignment of the decree unless and until the

decree was passed and the agreenment to assign fastened on
the decree and thus becane a conplete equitable assignnent.
The decree not being in existence at the date of the
transfer cannot be said to have been transferred by the
assignment in witing and the matter resting nerely 'in a
contract to be performed in the future which may be
specifically enforced as soon as the decree was passed there
woul d be no transfer

(1) [1869] 12 MI.A 276.
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automatically in favour of the "transferee" of the decree
when passed. It would require a further act on the part of

the "transferor" to conpletely effectuate the transfer and
if he did not do so the only renedy of the "transferee"
woul d-be to sue for specific performance of the contract to
transfer. There would therefore be no legal transfer or
assi gnment of the decree to be passed in future by virtue of
the assignment in witing executed before the decree came
into existence and the only way in which the transferee
could claim that the decree was transferred to him by
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assignment in witing would be by the operation of the
equitable principle above enunciated and the contract to
assi gn havi ng becone a conpl ete equitable assignment of the
decree.

Is there any warrant for inporting this equitable principle
while construing the statutory ’'Provision enacted in Order
XXI, rule 16 of the Code of G vil Procedure? The Code of
Cvil Procedure does not prescribe any node in which an
assignment in witing has got to be executed in order to
effectuate a transfer of a decree. The only other statutory
provision in regard to assignnments in witing is to be found
in Chapter WVIII of the Transfer of Property Act which
relates to transfers of actionable clains and an actionable

claim has been defined in section 3 of the Act as "a claim
to any debt............ ... or to any beneficial interest in
novabl e property not in the possession, either actual or
constructive, of -the claimant, which the Cvil Courts

recogni.ze as affording grounds for relief...................
A judgment debt or decree is not an actionable claimfor no
action is necessary to realise it. It has already been the
subj ect of an -action and is secured by the decree. A decree
to be passed in future also does not cone as such within the
definition of an actionable claimand an assignment or
transfer thereof need not be effected in the manner
prescribed by section 130 of the Transfer of Property Act.
If therefore the assignnent or transfer of a decree to be
passed in the future does not require to be effectuated in
the manner prescribed in the statute there wuld be no
objection to the

1415

operation of the equitable principle above enunciated and
the contract to assign evidenced by the “assignment in
witing becoming a conplete equitable assignnent of the
decree when passed. The assignnent in witing of the decree
to be passed would thus result in a contract to assign which
contract to assign would becone a conplete equitabl e
assi gnment on the decree being Passed and would fulfill the
requirenents of Oder XX, rule 16 in so far as the
assignment or the transfer of -the decree would in that
event be effectuated by an assignment in witing which
became a conplete equitable assignment of the decree when
passed. There is nothing in the provisions of the Gvi
Procedure Code or any other |aw which prevents the operation
of this equitable principle and in working out the rights
and liabilities of the transferee of a decree on the one
hand and the decree-hol der and the judgnment debtor ~on the
other, there is no warrant for reading the words "where a
decree........ ... .. .. .. is transferred by assignnment
in witing" in the strict and narrow sense,, in which /'they
have been read by the H gh Court of Madras in Basroovitti
Bhandari v. Ranthandra Kanthi (1) and the H gh “Court of
Cal cutta in Mathurapore Zam ndary Co. Ltd. v. Bhasar am
Mandal (2) and Prabashi nee Debi v. Rasiklal Banerji(3). It
is significant to observe that the Hi gh Court of Calcutta in
Purna Chandra Bhownr k v. Barna Kunari Debi (1) applied this
equitable principle and held that the plaintiff in whose
favour the defendant had executed a nortgage bond assigning
by way of security the decree that would be passed in a suit
instituted by himagainst a third party for recovery of
noney due on unpaid bills for work done was entitled to a
declaration that be was the assignee of the decree passed in
favour of the defendants and was as such entitled to realise
the decretal debt either ami cably or by execution. |If the
plaintiff was thus declared to be the assignee of the decree
subsequently passed in favour of the defendant and entitled
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to realise the decretal anount by execution he could

(1) [21907] 17 M.L.J. 391

(3) [1931] I.L.R 59 Cal. 297.

(2) [1924] I.L.R 51 Cal. 703.

(4) I|.L.R [1939] 2 Cal 341.
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apply for execution of the decree and avail hinself of the
provisions of Oder XX, rule 16 as the assignee of the
decree -which was passed subsequent to the date of the
assignment in witing in his favour. There could be no
-objection to decide questions involving investigation of
conplicated facts or difficult questions of |aw in execution
proceedi ngs, as section 47 of the Code of Civil Procedure
authorises the Court executing the decree to decide al
guestions arising therein-and relating to execution of the
decree and subsection (2) further authorises the executing
Court to treat a proceedi ng under the section as a suit thus
obviating the necessity of filing a separate suit for the
determ nation of the same. ~ The |line of decisions of the
H gh Court of Bonbay begi nning with Purmananddas jivandas v.
Val | abdas Wallji(1l) and ending with Chinmanlal Hargovi nddas
v. @lamabi (2) inporting the equitable principle above
enunci ated therefore appears to ne to be nore in consonance

with law and equity than the strict and narr ow
"interpretation put on t he wor ds "wher e a
decree........ ... L. . ... is transferred by assignnent in

witing" by the Hgh Courts of Madras and Calcutta in the
deci si ons above not ed.

Even if an equitabl e assignnment be thus construed as falling
within an "assignnment in witing" contenplated by O der XXl
rule 16 of the Code of Civil Procedure it would in terns
require an assignnent of the decree which was to be ' passed
in the future in favour of the assignor. In the | present
case, it is impossible to read the deed of assignnent dated
the 7th February, 1949 as expressly or by necessary inplica-
tion assigning in favour of the Respondent the decree which
was going to be passed by the City Cvil Court in favour of
Habi b & Sons. There is however another aspect of the natter
which was not urged before the Courts bel ow in the present
case nor does it appear to have been considered in -nmost of
the judgnents above referred to.

There is no doubt on the authorities that a mere transfer of
property as such does not by itself spell out

(1) [1877] I.L.R 11 Bom 506.

(2) I.L R 1946 Bom 276.
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a transfer of a decree which has been passed ' or nmay be
passed in respect of that property and it woul d require an
assignment of such decree in order to effectuate the
transfer (vide Hansraj Pal v. Mikhraji Kunuvar & others(1),
Mat hur apore Zamindary Co. Ltd. v. Bhasaram Mandal (2), and
Kangat i Mahanandi Reddi v. Panikal apati Venkatappa &
anot her(3). Were however the property which is transferred
is an actionable claimwithin the neaning of its definition
in section 3 of the Transfer of Property Act t he

consequences of such transfer would be different. An
actionable claim neans a claimto any debt, or to any
benefi ci al interest in noveable property not in t he

possessi on, either actual or constructive, of the claimnt,
which the Civil Courts recognize as affording grounds -for
relief, and a transfer of an actionable claimwen effected
by an instrument in witing signed by the transferor is
under section 130 of the Act conplete and effectual upon the
execution of such instrunent, and thereupon all the rights
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and renedi es of the transferor, whether by way of damages or
otherwi se, vest in the transferee, whether such notice of
the transfer as is therein provided be given to the debtor

or not. If the book debt or the property which is an
actionable claim is thus transferred by an assignment in
witing all the rights and renedies of the transferor in

respect thereof including the right to prosecute the claim
to judgnment in a Court of law either in a pending litigation
or by institution of a suit for recovery of the same vest in
the transferee imediately upon the execution of t he
assignment -as a necessary corollary thereof. Not only is
the actionable claimthus transferred but all the necessary
adj uncts or appurtenances thereto are transferred along with
the sanme to the transferee. Section 8 of the Act provides
t hat unl ess a different intention is expressed or
necessarily inplied, a transfer of property passes forthwith
to the transfereeall the interest which the transferor is
then capable of passing in the property and in the |ega

i nci dents thereof These incidents include where the property
is

(1) [1908] I.L.R 30 All. 28. (2) [1924] I.L. R 51 Cal.
703.

(3) AI.R 1942 Mad. 21
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a debt or other actionable claim the securities there-
for.... ... but not arrears of interest
accrued before the transfer. |In cases of transfer of book

debts or property coming within the definition of actionable
claim there is therefore necessarily involved also a
transfer of the transferor’s right in a decree which may be
passed in his favour in-a pending litigation and the nonent
a decree is passed in his favour by the court of law, that
decree is also automatically transferred in favour of the
transferee by virtue of the assignnment in Witing | already
executed by the transferor. The debt which is the subject-
matter of the claim is nerged in the decree 'and the
transferee of the actionable cllaim becomes entitled by
virtue of the assignnent in witing in his favour not/ only
to the book debt but also to the decree in which it has
nmerged. The book debt does not |ose its character of a debt
by its being nerged in the decree and the transferee .is
wi t hout anything nmore entitled to the benefit of the decree
passed by the court of law in favour of the transferor. It
woul d have been open to the transferee after the execution
of the deed of assignment in his favour to take steps ~under
Oder XXXI'I, rule 10 of the Code of Civil Procedure to have
hi nsel f substituted in the pending litigation as a plaintiff
in place and stead of the transferor and prosecute the claim
to judgnent; but even if he did not do so he is not deprived
of the benefit of the decree ultinately passed by the /court
of law in favour of the transferor, the only disability
attaching to his position being that under section 132. of
the Act he would take the actionable claimsubject to al
the liabilities and equities to which the transferor —was
subj ect in respect thereof at the date of the transfer. The
transferee of the actionable claimthus could step into the
shoes of the transferor and claimto be the transferee of
the decree by virtue of the assignnment in witing executed
by the transferor in his favour and could therefore claimto
execute the decree as transferee under Order XX, rule 16 of
the, Code of Civil Procedure.

Thi s aspect coul d not be considered by the Hi gh

1419

Court of Bombay in Purmananddas Jivandas v. Vallabdas
Wallji (1) because the assignnent there was executed on the
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11th May, 1870, i.e. before the enactnment of the Transfer of
Property Act in 1882. The Court therefore applied the
equitable principles and canme to the conclusion that the
equi tabl e assignnent which was conpl eted on the passing of
the decree was covered by the old section 232 of the Code of
Cvil Procedure. It was al so not considered by the Ful
Bench of the Hi gh Court of Bonbay in Chinmanlal Hargovi nddas
V. @l amabi (2) nor by Dixit, J. or by the Division Bench
in the present case. The High Court of Patna in Thakur
CGope and Ohers v. Mkhtar Ahmad & Another(3), went very
near it when it observed that all that was transferred was
an actionable claim but did not work out the consequences
thereof and its reason in was deflected by the consideration
of the equitable principles and the applicability thereof
whil e construing the provisions of Order XXI, rule 16 of the
Code of Civil Procedure.  The High Court of Calcutta in
Purna Chandra Bhowm k v. Barna Kumari Debi (4) definitely
adopted this position-and observed at p. 344:-

“I'n ny opi'nion, what was transferred was the claimto a debt
and as such would conme within the definition of actionable
claimas givenin section 3 of the Transfer of Property Act.
The nmere, fact that the claimwas reduced by the-Court did
not make, in ny opinion, any difference"

It no doubt applied the equitable principle also and held
that the nortgage. nust be deened to have attached itself to
the decree which was for a definite ampunt as soon as the
decree was passed, but further observed that the plaintiff
was entitled to a declaration that she was an  assignee of
the decree and if she got that declaration it would be open
to her to apply for execution of the decree under O der XXl
rule 16 of the Code of Cuvil Procedure. | amsure that if
this aspect of the question had been properly presented to
Dixit, J. or the Division Bench in the

(1) [21877] I.L.R 11 Bom 506.

(3) A 1.R[1922] Patna 563,

(2) I1.L.R[1946] Bom 276.

(4) |1.L.R [1939] 2 Cal. 341,
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present case they also would have come to  the same
concl usi on.

M. Umigar, |learned counsel for the Respondents, further
urged that even if the Respondents were not entitled to the
benefit of Order XXI, rule 16 of the Code of Civil Procedure
they were the true owners of the debt and the decree which
was ultimately passed by the City Cvil Court in favour of
Habi b and Sons by virtue of the deed of assignnent dated the
7th February 1949 and that under section 146 of the Code of

Cvil Procedure execution proceedings could be taken and
application for execution could be nmade by themas persons
claimng under Habib & Sons. The deed of assignnent

transferred the debt which was the subject natter - of the
pending litigation in the City Cvil Court between Habib &
Sons and the Appellant. Habib & Sons could have ‘taken
proceedi ngs in execution and made the application for execu-
tion of the decree against the Appellant and the Respondents
claimng wunder Habib & Sons by virtue of the deed of
assignment were therefore entitled to take the execution
proceedi ngs and nake the application for execution under
Oder XXI, rule Il of the Code of Civil Procedure. He also
urged that Order XX, rule 16 of the Code of Civil Procedure
did not prohibit such execution proceedings at the instance
of the Respondents and for this purpose relied upon the
observations of the |earned Judges of the H gh Court of
Madras in Kangati Mahanandi Reddi v. Pani kal apati Venkat appa
& anot her (1) at page 23:-
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"We are unable to hold that nerely because rule 16 has been
interpreted as applying only to decrees in existence at the
time of the transfer, it prohibits an application by a
transferee who obtained the transfer of a decree, a transfer
which is legally valid and is enbodied in a witten deed (as
rule 16 requires) before the decree was actually passed. To
permt execution by such a transferee, in our opinion, in no
way violates the principles which are enbodied in rule 16 or
in Order XXI generally. The appellant here is the

(1) AIl.R 1942 Mad. 21
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true owner of the decree, and he has his witten title
"deed, and that is all that the |law requires".

It was however urged on behal f of the Appellant that section
146 did not apply because Order XXI, rule 16 was a specific
-provision in the Code of Civil Procedure which applied when
a person other than a decree-holder wanted to execute the
decree and if the Respondents could not avail thenselves of
Order XX, rule 16 of the Code of Cvil Procedure they could
not avail ~thenselves of section 146 al so. Rel i ance was
pl aced in support of this contention on a decision of the
H gh Court of Patna in Thakuri Gope and others v. Mokhtar
Ahmad and anot her (1) and anot her decision of the Hi gh Court
of Allahabad in Shib Charan Das v. Ram Chander & others(2).
This contention of the Appellant is obviously unsound.
Order XXI, rule 16 provides for execution of a decree at the
instance of a, transferee by assignment in-witing or by
operation of |aw and enabl es such transferee to apply for
execution of the decree to the Court which passed it. If a
transferee of a decree can avail hinself of that  provision
by establishing that he is such a transferee he nmust only
avail hinself of that provision. But if~ he fails to
establish his title as a transferee by assignment in witing
or by operation of law within the nmeaning of Order XX, rule
16 of the Code of Civil Procedure there is nothing in the
provisions of Oder XXI, rule 16 which prohibits him from
availing hinself of section 146 if the provisions /of that
section can be availed of by him ~That is the only neaning
of the expression "save as ot herw se provided by this Code".
If a person does not fall within the four corners of the
provision of Oder XX, rule 16 of  the Code  of G vi
Procedure that provision certainly does not apply to himand
the words "save as otherwise :provided in this Code"
contained in section 146 would not cone in the way of his
availing hinself of section ,146 because Order XXI, rule 16
cannot then be construed as an "otherw se provi si on"
contained in the Code. | amtherefore of the opinion that
if the Respondents could not avail thenselves of O der XXI
(1) AI.R 1922 Patna 663.

(2) AI.R 1922 All. 98,
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rule 16 of the Code of Civil Procedure they could certainly
under the circunmstances of the present case take the
execution proceedi ngs and make the application for execution
of the decree passed by the City Cvil Court in favour  of
Habi b & Sons under section 146 of the Cvil Procedure Code.
An objection was however taken on behalf of the Appellant
during the course of the argunments before us though no such
obj ection was taken in the Courts below, t hat t he
application for execution nmade by the Respondents was
defective inasnuch as it was not an application in proper
form under Oder XX, rule 11 of the Code of G vi
Pr ocedure. Oder XXI, rule 11(2) (j) prescribes that
particulars in regard to the node in which the assistance of
the Court was required should be set out there in. The
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respondents had in -their application for execution filed
before the City Cdvil Court not nmentioned any of these
particulars but had only stated that the Court should
declare them the assignees of the decree as the decreta
debt along with other debts were transferred by Habib & Sons
to them by the deed of assignment dated the 7th February
1949 which was confirmed by the Custodian of Evacuee
Property, Bonbay and should order themto be substituted for
Habi b & Sons. This was no conpliance with the provisions of
Order XXI, rule 11(2) (j) and therefore there was no proper
application for execution before the Court and the same was
liable to be dismssed. Reliance was placed in support of
this contention on a decision of the H gh Court of Calcutta
in Radha Nath Das v. Produmma Kumar Sarkar(1), where it was
hel d di ssenting from a decision of the H gh Court of Bonbay
in Baijnath Ranchander v. Binjraj Joowarnal Batia & Co. (2)
that under Order XXI, rule 16 of the Code of Civil Procedure
the , assignee of a decree cannot nake two applications, one
for recording the assignnent and anot her for executing the
decree. The assignee of a decree could only nmke one
application for execution under Order XXI, rule 1 1 of the
Code of Civil Procedure specifying therein the node in which
the assistance of the Court

(1) I.L.R [1939] 2 Calcutta 325.

(2) 1.L.R[1937] Bonbay 691.
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was required and it was only after such application had been
made to the Court which passed the decree that the Court
would issue notice under Oder XXIL rule 16 to t he
transferor and the judgnent debtor and the decree would not
be executed until the Court had heard their objections if
any to its execution. Sen, J. in that case observed at page
327: -

"It seems to me to be obvious fromthe wording of the rule
that there can be no notice to the transferor or judgnent-
debtor and no hearing of any objection unless and wunti
there is an application for execution. Tile notice 'and the
entire proceedi ngs under Order XX, rule 16, originate from
an application for execution. If there is no’ such
application the proceedings are wthout any foundation
Oder XXI, rule 16, of the Code nowhere provides for _an
application to record an assignment or for —an application
for leave to execute a decree by an assignee or for an
application for substitution".

This in ny opinion correctly sets out the position in |aw
and in so far as the two decisions of the Hgh Court of
Bonbay in Baijnath Ranchander v. Binjraj Joowarmal Batia &
Co.(1) and Krishna Govind Patil v. Mol chand | Keshavchand
Gujar(2) decide anything to the contrary they are not
correct. The position was clarified by a |later decision of
the H gh Court of Bonbay in Bhagwant Bal ajirao and Qthers v.
Raj aram Sajnaji & Qthers(3) where Raj adhyaksha and Macklin
JJ. held, following Radha Nath Das v. Produma Kumar
Sarkar(1) that an application nade by an assignee of a
decree nust under Order XXI, rule 16 be for the execution of
the decree and not nerely for the recognition of the
assignment and for |eave to execute the decree. It was
urged before the |learned Judges that the practice in the
Hi gh Court of Bonbay was to entertain applications of this
ki nd, but they observed that the practice if such a practice
prevail ed was opposed to the provisions of the Oder XX
rule 16 of the Code of Civil Procedure. The contention
therefore urged on behal f of the Appellant that the

(1) I1.L.R[1937] Bom 691

(3) A I1.R[1947] Bom 157.
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(2) A 1.R[1941] Bom 302 (F.B.)

(4) |1.L.R [1939] 2 Cal. 325.
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application for execution in the present case was defective
appears to have sone foundati on.

This defect however was not such as to preclude the
Respondents from obtaining the necessary relief. The
application which was filed by themin the Gty GCvil
Court was headed "application for execution under O der XX
rule 11 of the Code of Civil Procedure" and the only defect
was in the specification of the node in which the assistance
of the Court was required. The particulars which were
required to be filled in colum J. were not in accordance
with the requirenments of Order XXI, rule 11(2) (j) and
shoul d have specified one-of the nbdes therein prescribed
and certainly a declaration that the respondents were the
assi gnees of the decree and the order for their substitution
as the plaintiffs was certainly not one of the prescribed
nodes which were required to be specified in that colum.
The practice which prevailed in the H gh Court of Bonbay as
recogni sed in Baijnath Ranchander v. Binjraj Joowarmal Batia
& Co(1) and al so in Bhagwant Bal ajirao and others v. Rajaram
Saj naj i & others(3) appears to have been the only
justification for naking the application in the manner which
the respondents did.” That defect however according to the
very sane decision in Bhagwant Balajirao -and others v.
Raj aram Sajnaji & others(3) was purely technical and night
be all owed to be cured by amendnent of the application. As
a matter of fact Order XXI, rule 17 | ays down the procedure
on receiving applications for execution of a  decree and
enj oi ns upon the Court the duty to ascertain whether such of
the requirenments of rules 11 to 14 as may be applicable to
the case have been complied with and if they have not. been
conplied with the Court has toreject the application or
allow the defect to be renedied then and there or within a
time to be fixed by it. Wen the application for execution
in the present case was received by the Gty Civil Court,
the Court should have scrutinised the application as
required by Oder XX, rule 17(1) andif it was found that
t he

(1) 1.L.R 1937 Bom 691.
(2) A 1.R 1947 Bom 157.
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requirenents of rules 11 to 14 as nay be applicable were not
conplied with as is contended for by the Appellant, the
Court should have rejected the application or allowed the
defect to be renedied then and there or withina time to be
fixed by the Court. Nothing of the kind was ever done by
the City CGvil Court nor was any objection in that” behalf
taken on behalf of the Appellant at any tinme wuntil the
matter came before this Court.

On the 27th March, 1952 however a further application for
execution was filed by the Respondents in the City Cuvi
Court specifying in colum 'J" the node in which the
assi stance of the Court was required and it was by ordering
attachnment and sale of +the noveable property of t he
Appel lant therein specified. This further application for
execution was a sufficient conpliance with the provisions of
Oder XXI, rulel 1 (2) (j) and was sufficient wunder the
circunstances to cure the defect, if any, in the origina
application for execution nade by the Respondents to the
City Cvil Court on the 25th April, 1951. This objection of
the Appellant therefore is devoid of any substance and does
not avail him
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The appeal accordingly fails and is dismssed with costs.

I MMM J.-1 have had the advantage of perusing the judgnents

of ny learned brethren. | agree that the appeal nust be

di smssed with costs and in the view expressed by them that
the respondent should be permtted under the provisions of
section 146 of the Code of Civil Procedure to execute the
decree passed in favour of Habib & Sons, as one claimng
under the latter.
The docunent under which the respondent clained to execute
the decree was treated as a deed of transfer in the courts
bel ow and not nerely as an agreenment to transfer. By this
docunent there was a transfer of all the book and other
debts due to Habib & Sons in connection with the Indian
business and the full benefit of all securities for the
debts. The document, however, neither in ternms, nor by any
reasonabl e inter-
1426
pretation. of its contents purported to transfer any decree
which 'Habib & Sons may obtain.in the future. It seens to
ne, therefore, that the respondent cannot claim to be a
transferee of the decree, which was subsequently obtained by
Habi b & Sons, by an assignment in witing within the meaning
of Order XXI, rule 16-of the Code of Civil Procedure.
Oder XXI of the Code of Civil Procedure relates to
execution of decrees and orders. Rule 1 of that Oder
relates to paynents under a decree which has been passed.
Rules 4 to 9 relate to the transfer of an existing decree
for execution. The normal rule is that a decree can be
executed only by the person in whose nane it stands and rule
10 enables himto do so, while rule 16 of O.der XX, enables
the transferee of the decree to execute it in. the same
manner and subject to the sane conditions as an application
for execution made by the decree-holder. It seems to ne,
therefore, that there nmust be a decree in existence which is
transferred before the transferee can benefit from the
provisions of rule 16. The ordinary and natural neaning of
the words of rule, 16 can carry no other interpretation and
the question of a strict and narrow interpretation of its
provisions does not arise. The position of an assignee,
before a decree is passed, is anply safeguarded by the
provisions of Oder XXII, rule 10, which enables him to
obtain the leave of the Court to continue the suit.
Thereafter the decree, if any, would be in his name which he
could execute. | agree with ny |earned brother Das, J.,
that the provisions of Order XXI, rule 16 ~contenplate the
actual transfer Dby an assignment in witing of a decree
after it is passed and that while a transfer of or an agree-
ment to transfer a decree that nay be passed in future  may,
in equity, entitle the intending transferee to  claim the
beneficial interest in the decree after it is passed, such
equi tabl e transfer does not render the transferee a
transferee of the decree by assignnent in witing within the
meaning of Oder XX, rule 16. In this respect the
deci sions of the Madras High Court in Basroovittil Bhandari
v. Ranthandra Kant hi (1)

(1) (121907] 17 ML.J. 391,
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and of the Calcutta H gh Court in Mthurapore Zami ndary Co.
Ltd. v. Bhasaram Mandal (1) and Prabashi nee Debi v. Rasikla
Banerji (2) are correct.
As at present advised, | would like to express no opinion as
to whether the expression "by operation of |aw' can be given
the interpretation suggested by ny | earned brother Das, J.,
as it is unnecessary to do so in the present appeal
Appeal dism ssed.
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