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ACT:
Code of Crimnal Procedure, 1898, Section 431-"every other
appeal ", neaning of-Abatenment of appeals on death of

accused- Provi sion for continuance of appeal from sentence of
fine after death of accused-Conposite  order of sentence
conbi ni ng substantive inprisonnent with fine, if appeal from
sentence of fine.

Constitution of India, 1950, Article 136-Crinminal Appeal-
wi dow of the deceased appellant, if can be brought on record
as legal representative of deceased appel lant.

HEADNOTE

In Septenber 1967, the appellant was working as a Patwari in
Hal qua Pali. On the 19th of that nonth one N asked for
copies of the revenue record. The appellant said'that the
copies wll Dot be supplied unless a hush-paynent of Rs.

30/- was made. N borrowed Rs. 30/- froma friend and on the
20th he lodged his conplaint wth the Anti-corruption
Depart ment . Sub- I nspector K. obtained permssion from a
Mandi Magistrate to investigate the offence and laid  trap.
The raiding party went to the appellant’s office where the
conplainant N is alleged to have given the marked currency
notes of Rs. 30/- to the appellant. " The —appel l'ant was
prosecut ed before the Special Judge who rejected his defence
that the sumof Rs. 30/- was not found from his person.  but
was found froma residential roomwhere it was " planted by
the conpl ainant. The Special Judge convicted the appellant
under section 5)1)(d) read wth Section 5(2)  of t he
Prevention of Corruption Act as al so under sec. 161 of the
Penal Code, and sentenced him to suffer rigorous
i mprisonnment for two years and to pay a fine of Rs. 300/-.
The High Court to which he preferred an appeal, confirned
the conviction but reduced the substantive sentence to one
year. This appeal was by special |eave granted under Article
136 of the Constitution. During the pendency of this appea
the appellant died and his w dow was brought on the record
as his legal representative.

It was contended that (i) the substantive sentence of
i mprisonnent inposed on the appellant cane to an end wth
his death and therefore the appeal in regard to that
sentence stands abated; (ii) So far as the sentence of fine
i s concerned, since the deceased appell ant was not sentenced
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to pay a fine only out was punished with a conposite
sentence of inmprisonnment and fine, the appeal would abate as
regards the fine also and (iii) at any rate, even if the
sentence of fine could be set aside. the order of conviction
and substantive sentence nust remain.

Al'l owi ng the appeal

HELD (i) and (ii) Chapter XXXI of the Code of Crimnmnal
Procedure, 1898, called "of Appeals" contains provisions
governi ng appeals. Section 431 of the Code inter alia
provides that every appeal under section 411 A sub-sec.
(2), or section 417 shall finally, abate on the death of the
accused and every ot her appeal under the Chapter (except an
appeal froma sentence of fine) shall finally abate an the

death of the appellant. By "every other appeal, is nmeant an
appeal other than one against an order of acquittal that 1is
to say, an appeal against an order of conviction. It is
true that an appeal froma conposite order of sentence is
ordinarily directed agai nst bot h the substantive

i mprisonnent and the fine. But, such an appeal does not for
that reason cease to be an appeal froma sentence of fine

It is sonething nore not |less than an appeal from a sentence
of fine only and it is significant that the parenthetica

cl ause of section 431 does not contain the word "only". To
l[imt the operation of the exception contained in that
clause so as to take away fromits purview appeals directed
both against inprisonnent and fineis to read into the
cl ause

824

the word "only" whichis not there and which by no techni que
of interpretation may be read there. Al that is  necessary
is that a sentence of fine should have been inposed on the
accused and the appeal filed by him should involve the

consideration of the wvalidity of ~that sentence. The
deceased appel l ant’ s wi dow who was brought on the record as
hi s | egal representative ‘is, therefore, entitled to

prosecute the appeal, because the sentence of fine directly
affects the property which woul d devol ve on her on the death
of her husband. [826C- 827F]

(iii) Tee appellate court, while dealing with the
validity of the sentence of fine has to deternmine the
primary guestion whet her the convi ction itsel f i's
sust ai nabl e. Once the appellate court reaches the

concl usion that the conviction is unsustainable, it nmust set
aside the conviction and the sentence or sent ences,
following upon the order of conviction; it- cannot nerely

set aside the sentence of fine and pernit the conviction and
the substantive sentence to remain. |If this be the true
interpretation of section 431. there is no reason why. the
same principle ought not to be extended to crimnal ~appea

filed in the Suprene Court under Art. 136 of t he
Constitution. [828B-F]

Bondada Gajapathy Rao v. State of Andhra Pradesh [1964] 7
S.C R 251, distinguished Vidya Devi v. State, A l.R ' 1957
All,. 20 and V. CGovindaraja & Ors. v. State of Msore AR
1962 Mysore 275 not approved.

It is inmpossible to uphold the judgnment of the Hi gh Court on
merits. The High Court held that. in spite of the fact that
two witnesses had turned hostile and had no regard for
truth, their evidence "firmy corroborated the evidence of
the aforesaid partisan wtnesses”. It i s extremely
difficult to appreciate howthe evidence of the hostile
wi tnesses could corroborate the evidence of the partisan
wi tnesses that the accused accepted the bribe. What the
H gh Court had to find was whether on the evidence it war,
established that the accused had accepted the bribe fromthe
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conpl ai nant. There are a nunber of circunstances which
would render it unsafe to accept the prosecution evidence.
Havi ng taken the view that the state of affairs disclosed by
the manner of investigation was not conmendable and that
there was "sufficient misbehaviour"” on the part of the
prosecution agency, the |earned Judge shoul d have approached
the evidence with greater caution. Hs failure to do so has
resulted in, gross injustice, for, the evidence on which the
conviction is based is wholly unworthy of acceptance. [829G
830D; 831D E].

JUDGVMVENT:

CRI M NAL APPELLATE JURIL.SDI CTI.ON : Crimnal Appeal No. 68 of
1971.

Appeal by Special leave fromthe Judgnent & Order dated the
18t h Decenber 1969/ 7t h January, 1970 of the Del hi H gh Court
(H machal 'Bench) in"Crl. A No. 20 of 1969.

S. B. Wad, for the appellant.

Vi kram Chand Mahaj an and R~ N. Sachthey, for the respondent.
The Judgnent of the Court was - delivered by

CHANDRACHUD, J.-This appeal by special leave is directed
agai nst a judgnent ‘dated January 7, 1970 of the Delhi Hi gh
Court (H machal Bench, Sima). This appellant Harnam Singh
died during the pendency of the appeal, this Court by an
order dated February 26, 1972 allowed his wdow to be
substituted in his place as his |legal representative

There is nothing new in the story of bribe taking which form
the thene of this appeal, except perhaps the way the High

Court bear the story and drew a noral. |In September, 1967
Har nam Si ngh was working as a Patwari in Halga Pali. On the
19th of that nont
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Nitya Nand asked for copies of the revenue record. Har nam
Singh said that the copies will not be, supplied unless a

hush- payment of Rs. 30 was nmde. (Nitya Nand borrowed Rs. 30
from a friend Chet Ramand on the 20th he |odged his
conpl ai nt with t he Anti - Corrupti on- Depart nment. Sub
I nspector Kewal Ram obtained permission from a Mand

Magi strate to investigate the offence and laid the trap.
The raiding party went to Harnam Singh’s office where Ntya
Nand is alleged to have given the marked currency notes of
Rs. 30 to Harnam Si ngh

The Special Judge Mandi, Kulu and Lahaul Spiti -~ Districts,
rejected the defence of Harnam Singh that the sumof Rs. 30
was not found from his person but was found from a
residential room where it was planted by the | conplai nant
Nitya Nand. The | earned Judge convicted Harnam Si ngh -~ under
section 5)1)(d) read with section 5(2) of the Prevention of
Corruption Act as al so under section 161 of-the Penal @ Code,
and sentenced himto suffer rigorous inprisonnent for two
years and to pay a fine of Rs. 300. The High Court of Delh

confirmed the, conviction but reduced the subst antive
sentence to one year.

Learned counsel for the State of H nachal Pradesh, who are

respondent s to the appeal, has raised a prelimnary
objection to the right of the appellant’s wi dow to prosecute
the appeal. He contends that the substantive sentence of

i mprisonnment inposed on the appellant Harnam Singh cane to
an end with his death and therefore the appeal in regard to
that sentence stands abated. As regards the sentence of
fine, it is contended that since the deceased appellant was
not sentenced to pay a fine only but was punished wth a
conposite sentence of inprisonment and fine, the appea
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woul d abate as regards the sentence of fine also. According
to the | earned counsel this Court may, at the highest, set
aside the sentence of fine if it finds that the appellant
need not have been asked to pay a fine. But the order of
conviction and the substantive sentence nmust remain and the
legality or propriety of that order cannot any |onger be
guestioned in view of the death of the appellant.
On the other hand, M. WAd who has usefully assisted us as
an amicus curiae contends that section 431 of the Code of
Crimnal Procedure, 1898 which deals wth Abatement of
"Appeal s" has no application to appeals filed in the Supreme
Court; that such appeals ought in the matter of abatenent be
governed by principles of justice and equity; that even on
the assunption that section 431 applies, the appellant
having been sentenced to pay a fine, the appeal cannot
abate: and that if the sentence of fine cannot be sustained
on the ground that the conviction itself is bad, the order
of conviction nust al so go.
These contentions require an exam nation of section 431 of
t he Code which reads thus
"431. Every appeal under section 411A, sub-
section (2), or section 417 shall finally
abate on the death of the accused, and every
ot her ~ appeal wunder this Chapter (except an
appeal from a sentence of fine) shall finally
abate on the death of the appellant."
826
The appeal before us was filed by special ‘leave granted
under Article 136 of the Constitution and is neither under
section 411A(2) nor under section 417 nor under any other
provision of Chapter XXXl of the Code. Plainly therefore,
section 431 has no application, and the question whether the
appeal abated on the death of the appellant is not governed
strictly by the terms of that section. But, in the in-
terests of uniformty, there is no valid reason for applying
to appeals under Article 136 a set of rules different from
those which governnent appeals under the Code in the matter
of abatenent. It is therefore necessary to find ‘the true
nmeani ng and scope of the provision contained in section 431
Chapter XXXI of the Code of 1898, called "of Appeals" con-
tai ns provisions governing appeals. The Chapter opens wth
section 404 which provides that no appeal shall he from  any
judgrment or order of a Crimnal Court except as provided for
by the Code or by any other law for the time being in force
and ends with section 431 which. deals with abatement of
appeal s. Section 411A(2) provides for appeals to the High
Court fromorders of acquittal passed by the H gh Court in
the exercise of its original crimnal jurisdiction. Section
417 deals with appeals to the High Court from original or
appel | ate orders of acquittal passed by Courts other than a
H gh Court. By section 43 1, appeals against “acquitta
filed under section 41 1 A (2) of section 417 finally | abate
on the death of the accused. Dead persons are beyond the
processes of human tribunal and recognising this, the first
linb of section 431 provides that appeals against acquittals
finally abate on the death of the accused. VWere a
respondent who has been acquitted by the | ower court dies,
there is no one to answer the charge of crimnality, no one
to defend the appeal and no one to receive the sentence. It
is of the essence of crimnal trials that excepting cases
like the release of offenders on probation, the sentence

nmust follow upon a conviction. Section 258(2), section
306(2) and section 309(2) of the Code provide, to the extent
material, that where the Magistrate or the Sessions Judge

finds the accused guilty and convicts himhe shall, wunless
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he proceeds in accordance with the provisions of section
562, pass sentence on the accused according to | aw

Every ot her appeal under Chapter XXXI, except an appeal from
a sentence of fine, finally abates on the death of the
appel lant. By "every other appeal" is neant an appeal other
than one against an order of acquittal, that is to say, an
appeal against an order of conviction. Every-appeal against
conviction therefore abates on the death of the accused
except an appeal froma sentence. of fine. An appeal froma
sentence of fine is excepted fromthe all prevasive rule of
abatement of crimnal appeals for the reason that the fine
constitutes a liability on the estate of the deceased and
the legal representatives on whomthe estate devolves are
entitled to ward off that liability. By section 70 of the
Penal Code the fine can be levied at any time wthin six
years after the passing of the sentence and if the offender
has been sentenced for a 'l onger period than six years, then
at any tinme previous to the expiration of that period; "and
t he deat h of

827
the offender —does not discharge from the Iliability any
property whi ch would, after his death, be legally liable for
his debts". The fact that the offender has served the

sentence in default of payment of fineis not a conplete
answer to the right of the Governnment to realise the fine
because under the proviso to section 386(1) (b) of the Code
the court can, for, special reasons to be recorded in
witing, issue a warrant for realising the fine even if the
of fender has wundergone the whole of the inprisonment in
default of payment of fine.~ The sentence  of fine thus
remai ns out standi ng though the right to recover the fine is
circunscribed by a sort of a period of limtation prescribed
by section 70, Penal Code.

The narrow question which then requires to be considered is
whet her an appeal froma conposite order of sentence
conbi ni ng the substantive inprisonment with fine is for the
purposes of section not an appeal froma sentence of fine.
It is true that an appeal froma conposite order of sentence
is ordinarily directed against. both the, substantive
i mprisonnment and the fine. But, such an appeal does not for
that reason cease to be an appeal from a sentence of fine.
It is sonething nore not |ess than an appeal from a sentence
of fine only and it is significant that the parenthetica
cl ause of section 431 does not contain the word "only". To
limt the operation of the exception contained in~ that
clause so as to take away fromits purvi ew. appeal s directed
both against inprisonnent and fineis to read into the
clause the word "only" which is not there and which, by no
technique of interpretation nay be read there. The ~ plain
neani ng of section 431 is that every crimnal appeal” abates
on the death of the accused "except an appeal  from a
sentence of fine". The section for its application requires
that the appeal nust be directed to the sentence of fine and
that it nust, be directed to that sentence only. |If by the
j udgrment under appeal a sentence of fine is inposed either
singularly or in conjunction wth a sentence of
i mprisonnent, the appeal against conviction would be an
appeal from a sentence of fine within the nmeaning of section
431. Al that 1is necessary is that a sentence of fine
shoul d have been inposed on the accused and the appeal filed
by him should involve the consideration of the validity of
that sentence

It is difficult to discern any principle behind the contrary
view. The reason of the rule contained in the exception is
that a sentence of fine operates directly against the estate
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of the deceased and therefore the | egal representatives are
entitled to clear the estate fromthe liability Wether or
not the sentence of fine is conmbined with any other sentence
can make no difference to the application of the principle.
The appeal filed by the accused Harnam Singh in this Court
was thus an appeal froma sentence of fine, involving as it
did the consideration as regards the legality or propriety
of that sentence. The deceased appell ant wi dow who has been
brought on the record as his legal representative is
accordingly entitled to prosecute the appeal

Counsel for the State Governnent thought it anomal ous that
whereas after the death of an appellant the court would have
no power

828

to deal with an appeal against an order by which a
substantive sentence only is inposed, the court should have
the power to set aside the conviction and the sentence of
i mprisonnent even after the death of an appellant nerely
because a sentence of fine is also inposed on him The
answer to this difficulty is that by section 431 an express
exception-is carved out in favour of appeals froma sentence
of fine. Such appeals are saved from the general rule
contained in section 431 that all crimnal appeals abate on
the death of the accused. 1In an appeal from a judgnent
i nposing a sentence of fine either by itself or long with a
sentence of inprisonment, the legality or propriety of the
sentence of fine necessarily involves an exani nation of the
validity of the order of conviction. The sentence follows
the conviction and the validity of the two is ‘inter-

connect ed. The appellate court, while dealing. with the
validity of the sentence of fine, has to deternmne the
primary guestion whet her the convi ction itself is
sust ai nabl e. If it holds that the conviction is un-
sustainable, it nust set aside the —conviction and the

sent ence or sentences follow ng -upon the or der of
conviction; it cannot nerely set aside the sentence of fine
and permt the conviction and the substantive sentence to

remain. The sentence of the fine becones illegal if the
conviction is wong. If the conviction is~ wong, no
sentence at all can be inposed on the accused. Ther ef or e,

once the appellate court reaches the conclusion that the
conviction is unwarranted, that finding nust be given its
full effect by setting aside the conviction and all~ such
sentences as are founded on the order of conviction. We
find it inpossible to agree with the submi ssion of the State
Government that even after finding that the ~conviction is
illegal, the court must only set aside the sentence of fine
permtting the illegal conviction and the substantive
sentence founded wupon it to remain. That would be truly
unj ust and anonal ous.

If this be the true interpretation of section 431, ‘there is
no reason why the sane principle ought not to be extended to
crimnal appeals filed in this Court under Article 136 of
the Constitution. Accordingly the widow of the deceased
appel l ant who has been brought on the record of the appea
as his legal representative is entitled to continue the
appeal as the sentence’ of fine directly affects the
property which would devolve on her on the death of her
husband.

In Condada Gaj apathy Rao v. State of Andhra Pradesh(), the
appel lant was convicted by the H gh Court under section

302, Penal Code and was sentenced to inprisonnment for life.
He filed an appeal in this Court by special |eave but died
during the pendency of the appeal. H's sons and daughter

applied for substitution as his |egal representatives

upon
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contending that the conviction of their father had resulted
in his renmpval from Government service and if the conviction

were set aside the estate will be able to claimthe arrears
of salary fromthe date of conviction till the date (if his
deat h. Thi s Court declined to permt t he | ega

representatives to continue the appeal on the ground that
the claimon the strength of which they sought permission to
continue the appeal was too renote. This decision is,
di sti ngui shabl e
(1) [1964] 7 S.C R 251
829
as the appeal was not froma sentence of fine and as the
interest of the legal representatives was held to be
contingent and not direct. " Even if the conviction were set
asi de, t he | egal representatives woul d not have
automatically got the arrears of salary due to their father
In the, view we have taken the decisions of the Allahabad
Hi gh Court in Vidya Devi vs.’ State(l) and of the Msore
Hi gh Court inV. Govindrajalu & O's. VS. State of Msore(2)
nust be held to be wong in so far as the point of abatenent
is concerned.~ The Allahabad High Court took the view that
an appeal from a conposite order of sentence would abate as
regards the sentence of inprisonment but may be continued by
the |legal representatives as regards the sentence of fine.
This bisection of 'the appeal, as pointed out by us, is not
justified by the |anguage of section 431 and would lead to
unjust and anonal ous results. The Mysore deci sion assuned
wi t hout any di scussion that an appeal from a conposite order
of sentence abates partially. The Hi gh Court’' ‘having held
that the conviction of accused No. 3 in that case, who had
died during the pendency of the appeal, was justified the
guestion did not arise in sharp focus whether if the
convi ction was bad the order of conviction-and the 'sentence
of inprisonment could be allowed to renain
An anmendment to section 431 was suggested in the Bil
introduced in the Parlianent by a private Menber, Shri K V.
Raghunat ha Reddy. The mmin object of the anendnent was to
provide a machinery whereby the children or the nenmbers of
the fanmly of a convicted person who dies during the appea
could challenge the conviction and get rid of the odium
attaching to the famly as a result of the conviction. The
Law Commission of India by its Forty-First  Report (Sep-
tember, 1969, Vol. 1, pp. 279 to 281) found the proposed
amendment " enminently sound" and recommended that the
amendnent be made with certain nodifications. Accordi ngly
section 394 of the Code of Crimnal Procedure, 1973 has made
a provision that "where the appeal is against a conviction
and sentence of death or of inprisonnment, and the appell ant
dies during the pendency of the appeal, any of his / near
relatives may, wthin thirty days of the death of the
appellant, apply ’'to the Appellate Court for ‘leave to
continue the appeal; and if leave is granted, the appea
shall not abate", 'near relative means a parent,, spouse,
i neal descendant, brother or sister.
Turning to the nmerits of the case we find it inpossible to
uphold the judgment of the High Court. The main w tnesses
examined by the prosecution in support of its case the
conpl ai nant Nitya Nand the Investigating Oficer, Kewal Ram
the Head Constabl e Jai Ram and the two Panchas Sital Prasad
and Lok Bandhu. At the outset of its judgment of two and a
hal f pages the Hi gh Court observes
"I am firm in nmy finding that PW1 the
conpl ai nant, Shri Kewal Ram the |nvestigating
Oficer, and Jai Ram the Head-Constable, are
parti san wi tnesses. The state of affairs
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di scl osed by the manner of the investigation

in this case is not very commendabl e.,

(1) Al.R 1957 All. 20.

(2) A l.R 1962 Mysore 275.
830
The Panchas Sital Prasad and Lok Bandhu turned hostile and
their evidence could not be pressed in aid by t he.
prosecution. The H gh Court, however, held that in spite of
the fact that these two witnesses had turned hostile and had
no regard for truth, their evidence "firmy corroborated the
evi dence of the aforestated partisan witnesses". W find it
extremely difficult to appreci ate how the evidence of these
hostile w tnesses could corroborate the evidence of the
parti san witnesses that the accused accepted the bribe. The
corroboration which the H.gh Court seens to have been
inmpressed with is, as is stated by the Hgh Court itself,
that when the prelinm nary Panchnama wi g prepared the Panchas
were present, that the three marked currency notes were
supplied 'by the conplainant Nitya Nand and that the nunber
of those notes were noted in the prelimnary Panchnana.
What the Hi gh Court had to find was whether on the evidence
it was established that the accused had accepted the bribe
fromthe conplainant. = Unfortunately the H gh Court has not
di scussed the various aspects of the evidence which, in our
opi nion, is wholly unsatisfactory.
There are a | arge nunmber of circunstances whi ch woul d render
it unsafe to accept the prosecution evi dence. The
Investigating Oficer, Kewal Ram took an ‘alnmost wunholy
interest in the case. The conplaint which Nitya Nand is
alleged to have nmade to the Anti~ Corruption Departnent was
witten by Kewal Ramin his own hand. Kewal - “Ram t hen
obtained permssion fromthe Magistrate to investigate the
case by msleading the, Mgistrate. ~Under section 5 A of
the Prevention of Corruption Act ~the ~particular | offence
could not have been investigated by a police officer below
the rank of, a Deputy Superintendent of Police wthout an
order of the Magistrate of ‘the First d ass. In his
application for permission to investigate the offence / Kewal
Ram stated that there was no gazetted police officer in the
unit and therefore he may be allowed to -undertake the
i nvestigation. The evidence shows that the i mredi at'e
superior of Kewal Ram Inspector Amar Singh, was at the
rel evant time in charge of the Anti-Corruption uni-t

functioning at Mandi. Kewal Ram obtained the permission to
i nvestigate the offence without disclosing this fact to the
Magi strate. The two Panchnamas neither mention the tinme

when they were made nor the place where they were nade. The
usual precaution of applying anthracene powder to the marked
notes was not taken. The Panchas and the Police officers
took their position at a spot fromwhich they could neither
see nor hear what was happening in the office  of the
accused. The two Panchas, who ultimately turned hostile,
were previously known to the conpl ai nant Nitya Nand. Head
Const abl e Jai Ram procured an affidavit of the Panch Sital
Prasad in an wunsuccessful attenmpt to bind him to the
Statenments contained in the Panchnana. Above all there is a
serious discrepancy in the evidence as to whether the nmarked
notes were found in a jacket worn by the accused or the
pocket of his shirt.

The accused exam ned hinself as a witness in support of his
own case but the High Court has not even referred to his
evi dence.

831

Consi dering the broad probabilities of the case the evidence
of the accused ought to be preferred to that of the
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wi t nesses. exam ned by the prosecution. N tya Nand planted
the anobunt in a part of the residential house of the accused
and nade a pretence of having given it to the accused.

In the concluding portion of its judgrment the Hi gh Court
observes

"I, however, find that there has been sufficient ms-
behaviour on the part of the prosecution agency in this
case. I cannot understand how an affidavit was obtained
fromPW21. No doubt the witness resiled while he was in the
wi tness-box from the statenent nade to the police and
expl ained how the affidavit had been obtained fromhim but
then the fact remmins that Shri Jai Ram who was having no
authority whatsoever took Shri Sital Parshad before a
Magi strate and obtai ned an affidavit. That circunstance by
itself would not have been a mtigating circunstance but
Harnam Singh is losing the service for ever and will provide
a sound exanple tothose working in his situation that they,
can suffer in the same way. Hi's losing of service is a
mtigating circunstance."”

Havi ng taken the view that the state of affairs disclosed by
the manner of investigation was not conmendable and that
there was sufficient ~misbhehaviour on the part of the
prosecution agency, the |earned Judge shoul d have approached
the evidence with greater caution. His failure to do so has
resulted in gross/injustice for, we find that the evidence
on which the conviction is based is wholly unworthy of
accept ance.
Learned counsel appearing for the, appellant argued that the
viol ation of section 5A of the Prevention of Corruption Act
has caused prejudice to the accused and has resulted in
m scarriage of justice. Wre it necessary we would have
upheld this contention because the order giving pernssion
to Kewal Ramto investigate the offence gives no reasons and
the illegality conmitted has resulted in a mscarriage of
justice. Kewal Ram m sled the Magistrate into granting the
perm ssion and he had hinself nore than a personal interest
in the case which he sought permssion to investigate. It
is, however, unnecessary to pursue this point as it is
i mpossi ble to uphold the conviction on nerits.
In, the result we allow the appeal and set aside the order
of conviction, the substantive sentence as al so the sentence
of fine. Fine, if paid, shall be refunded to the w dow of
the deceased appel |l ant, who has prosecuted the appeal
V.M K. . Appeal al | owed.
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