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SANTOSH HEGDE, - J.

Original conplainant in Sessions Case No. 127 of 1989
bef ore the Sessi ons Judge, West Dinajpur; at Balurghat is in
appeal before us in the above Crim nal Appeal, against the
j udgrment of acquittal’ nmade by the Hi gh Court Calcutta in
Crim nal Death Reference No.4/1990 and Crinminal Appea
No. 327 of 1990. The State has not preferred any appeal agai nst
the judgnment of the High Court, but is a party respondent
bef ore us.

Prosecution case briefly statedis that one Suchitra, the
daughter of the appellant herein was married to Nakul ' Chandra
son of Sarat Chandra Mandal, accused No.1 before the Sessions
Court. At the tine of the marriage, there was an agreenent to
pay dowy in cash of Rs. 5001/- out of which, Rs. 3001 was
paid to the accused A-1 by the appellant but he coul'd not pay
the bal ance anpbunt of dowy due to poverty. A-1 was living
with his wife A-4 and five of his children of which A3
Sachi ndra Nath Mandal is one of themwho was living with his
wi fe Gauri Mandal, who was A-4 before the Sessions Court.

The husband of deceased Suchitra was Nakul -Mandal, who
was al so staying with his father. It is the prosecution case that
because of the non-paynent of bal ance of dowy, there was
constant torture and ill-treatnent of the deceased by the accused
persons. This was made known to the appellant (PW211) as

also his wife PM1 Arati Sarkar

On 16.8.1986, PW1 had cone to know that her
daught er had consumed poison in the house of accused No. 1
(father in-law) and in view of the fact PW11l, husband of PW1
was along with PW2 away in the field, had proceeded towards
the village of her sanbandhi and on the way they net one

Nakul Bhuni a, who took themon his cycle towards Durl avpur
Further on the way, they found the body of deceased Suchitra
being carried on Plank tied to the same by A-3 Sachi nder

Mandal with the hel p of sone people and on seeing them A-3
and others left the body there and went to sone distance. Wen
PW1 and PW2 went near the body, they found bl eeding from
the mouth and nostril of the deceased, therefore they took the
deceased across the river Pagliganj to Bal urghat Hospital,
where PW 15 Dr. Nath exam ned the deceased and decl ared her
as brought dead. He also opined that, the death was caused by
throttling. On the basis of the information, received fromthe
Dr. PW15, the police of the Balurghat Police Station registered
a case under Section 302 IPC and started the investigation. The
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body was sent for post-nortem exam nation, which was

conducted by Dr. D. Shah PW14 on 17.8.1986. He opined that

cause of death of the deceased was due to manual strangul ation

and was homicidal in nature. During the post-nortem he

noticed the bruise mark on the neck and both on right and left
side of the wind pipe. On dissection, he found the hyoid bone
fractured. After conpletion of the investigation, the police filed
char ge- sheet agai nst the above-nentioned four accused persons.

The prosecution has primarily relied upon the evidence
of PW1, the nmother, PW2 aunt, PW4 brother, PW11, the
father and another relative PW-2, Govind Sarkar to establish
the fact that there was a dowy denmand, pursuant to which the
deceased was being tortured and on the date of incident the
body of the deceased was being carried on a plank tied to the
same. The prosecution also relied upon the nmedical evidence to
establish the fact that there was a homicidal death by throttling.

A very peculiar defence was taken by the accused
persons who contended that on the fateful day, the deceased had
consuned poi son and when it was noticed by her husband,

Nukul , he tried to prevent the deceased from swal |l owi ng the

poi son by pressing the neck at which'tine A-3, brother in |aw

of the deceased all egedly cane and put his finger into the throat
of the deceased to make her-vomt the poison. The further
contention was that ‘at that point of time, deceased was alive,
therefore, they decided to take her to the hospital and it was
during that tinme that the nother of the deceased net on the way
when the body was being taken to the hospital. The Trial Court
on consideration of the evidence on record cane to the
concl usi on that the prosecution by circunmstantial evidence has
establ i shed the case agai nst the accused, hence held the accused
persons guilty and awarded capital punishment to A-3, the
brother in |aw of the deceased, Suchindra Nath Mandal, while

the other three accused persons were convicted under Section

302 read with 34 and were awarded life inprisonnent.

The High Court in appeal cane to the conclusion that the
prosecution has failed to establishthe necessary link in the
circunstantial evidence to prove that either the accused persons
shared a common intention to commit the nurder of the
deceased or any particular accused had conmitted the murder of
t he deceased.

It held the circumnmstances, |ike carrying the body of the
deceased or nedical evidence, the opinion of the Dr. that the
deceased died by throttling, by itself, would not establish a case
agai nst the accused persons of having comitted the mnurder of
the deceased. It also held that there was no material to cone to
the conclusion that there was any comon intention on the part
of the accused persons. It is on this basis, the H gh Court
al l oned the appeal setting aside the conviction of the accused
per sons.

In this appeal, Shri Rakesh Khanna, |earned counse
appearing for the appellant contended that chain of
ci rcunst ances relied upon by the prosecution clearly shows that
there was a demand for dowy, consequent to which there was
frequent attack on the deceased by her in | aws which she had
often brought to the notice of her parents. He pointed fromthe
evi dence that the prosecution has established on the date of
incident, there was a fight in the house of A-1 involving the
deceased. He also pointed the fact that A-3 was carrying the
body of the deceased tied to a plank towards cremati on ground
whi ch indicated the fact that the accused persons were aware
that the deceased was dead. He further pointed out that the
injury in the finger of the deceased as well as the nedica
opi nion clearly showed that the deceased had died due to
strangul ati on. He further pointed out that A-3 had sone injuries
on his finger which further corroborated the prosecuti on case as
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to the nmurder of the deceased. The | earned counsel for the
appel | ant supported the judgnent of the Hi gh Court.

We have heard the | earned counsel for the parties and
perused the records. Fromthe evidence adduced by the
prosecution, it is found that the deceased was living in a joint
famly along with father-in-law, nother-in-Ilaw, brothers-in-|aw
and sisters-in-law. The prosecution has also been able to
establish that there was sonme demand for dowy because of
which there used to be quarrel between the deceased and ot her
menbers of the family. The prosecution has al so established that
on the date of incident A-3 along with sone other persons was
carrying the body of the deceased which he claimed was bei ng
taken to the hospital for treatnment. It is on this basis relying on
the oral evidence |led by the prosecution the trial court found the
accused guilty while the H gh Court found it difficult to base a
conviction on the material produced by the prosecution

We are in agreement with the finding of the High Court. It
is true that the prosecution has been able to establish notive but
then that by itself is not sufficient to base a conviction. The ot her
circunstantial evidence that is established beyond reasonabl e
doubt is the fact that the deceased died of strangulation. There is
no material produced by the prosecution to show who actually
conmitted this crinme but there being no eye-wi tnesses to the
i ncident the prosecutionwll have to establish all the links in the
chain of circunstances which woul d have to show that in al
probability it is only the accused persons who coul d have
conmitted this crime. This the prosecution has failed to
establish. It is an admtted fact that apart fromthe accused
persons there were others also staying in the house of A-1 which
i ncl uded the husband of the deceased. No case is nade out by
the prosecution why others including the husband coul d not have
been a party to this crinme. In the absence of ‘any such materi al
the trial court relied on a statenent made in Section 313 Cr.P.C.
by A-3 which the trial court construed as a confession. W have
careful ly exanmined this statenent of A-3 wherein he had stated
that when he canme to know that the deceased had swal | owed
poi son he went to the room where the deceased was and found
her husband Nakul pressing her neck. Wth a viewto prevent the
poi son from goi ng down the throat at this stage, A-3 put his
fingers in the throat of the deceased to nake her vomit the
poi son. In the said process, he injured his fingers. This
statenment, if it is to be accepted in its entirety, shows it was the
husband of the deceased who pressed the throat which could
have caused the suffocation. The role of A-3 as stated in the
statenment does not inplicate A-3 of having been a party to any
crime but the trial court thought otherwise. In this regard, we
agree with the Hi gh Court that this statenent cannot be made
use of by the prosecution to prove the guilt of the accused.

There being no other material on record to establish that
these accused persons are responsible for the nmurder of the
deceased, we think the H gh Court was justified in reversing the
finding of the trial court.

For the reasons stated this appeal fails and the sane is
di sm ssed




