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RAVEENDRAN J. ,

"Those three great institutions \026 the Parlianment, the Press
(Media) and the Judges \026 are safeguards of justice and liberty,
and they enbody the spirit of the Constitution."

- Lord Denni ng

| have had the privilege of reading the exhaustive and erudite

j udgrment of the | earned Chief Justice and the illumnating concurring
judgnent of |earned Brother Thakker J:, uphol ding the expul sion of ten
nmenbers of Lok Sabha and one menber of Rajya Sabha. | respectfully

di sagr ee.

Fact ual Background

2. On 12.12.2005, a TV News Channel - Aaj Tak showed sone vi deo-

f oot age of sone persons, alleged to be nenbers of Parliament ‘accepting

noney for tabling questions or raising.issues in the House, under the caption
"operation Duryodhana' ("Cash for Questions"™). On the same day when the
House net, the Hon’ bl e Speaker nade the follow ng statenent :-

"Hon. Menbers, certain very serious events have conme to ny

noti ce as al so of many other Hon. Menbers. It will be | ooked
into with all inportance it deserves. | have al ready spoken to
and di scussed with all Hon. Leaders of different parties,

i ncluding the Hon. Leader of the Qpposition, and all have
agreed that the matter is extrenely serious if proved to be
correct. | shall certainly ask the Hon. Menbers to“expl ai n what
has happened. In the neantinme, | am naking a personal request
to all them '’ please do not attend the Sessions of the House unti
the matter is | ooked into and a decision is taken'\0051005 | have no
manner of doubt that all sections of the House feel deeply
concerned about it. | know that we should rise to the occasion
and we should see that such an event does not occur ever in
future and if anybody is guilty, he should be puni shed. Nobody
woul d be spared. We shall certainly respond to it in a nanner
whi ch behaves us. Thank you very much."

On the sane day, at about 6 P.M, the Hon' bl e Speaker nade anot her
statenment on the issue, announcing the constitution of an Enquiry Committee
consi sting of five Parlianmentarians. Relevant portion of that statement is
extracted bel ow :
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"I have deci ded, which has been agreed to by the Hon. Leaders,
that all the concerned Menbers will be asked to submit their

i ndi vi dual statenents/explanations regarding the allegations
made agai nst themtoday on the TV Channel Aaj Tak before
10.30 a.m on 14t h Decenber, 2005. The

st at ement s/ expl anati ons given by those nmenbers will be placed
before the Enquiry Conmittee consisting of the foll owi ng Hon.
Menbers -

1. Shri Pawan Kumar Bansal (Chai rnan)

2. Prof. Vijay Kumar Mal hotra

3. Md. Salim

4, Prof. Ram Gopal Yadav

5. Thiru C. Kuppusami

The Conmittee is requested to give its Report by 4 p.m on 21st
Decenber, 2005. The Commttee is authorized to followits

own procedure.” The Report will be presented before the House
for its consideration.

4. The Lok Sabha Secretariat sent comruni cati ons dated 12.12.2005 to
the ten nmenbers calling for their coments in regard to the inproper
conduct shown in the video footage. They were also instructed not to attend
the sitting of the House till the matter was finally decided. The nenbers
submitted their responses and deni ed any wong doing on their part. The
Speaker secured VCDs containing the video footage show ng 'inproper

conduct’ fromthe News Channel. The ten menbers were supplied copies
thereof. The Enquiry Committee exam ned on oath Shri Aniruddha Bahl

Ms. Suhasini Raj and Shri_ Kumar Badal of the Portal "Cobrapost. Coni' who

had carried the sting operation. The Conmittee viewed all the VCDs

contai ning the rel evant video footage as also the unedited raw vi deo footage
and perused the transcripts. The ten nmenbers all eged that the video tapes
wer e nor phed/ mani pul at ed, but, however, refused to view the video

clippings in the presence of the Comrmttee and point out the portions which
according to them were norphed/ mani pul ated. They were not given any
opportunity to cross-exam ne the sting operators, nor granted copies of the
entire unedited video footage and other docunents requested by them

5. After considering the said material, the conmittee submtted its report
dated 22.12.2005 to the Speaker. It was tabled in the House on the sane day.
The said report contained the foll ow ng findings :

a) The representatives of the Portal "Cobrapost.cont
nanmely Shri Aniruddha Bahal, Ms. Suhasini Rajand and
Shri Kumar Badal approached the nmenbers posing as
representatives of the fictitious conpany, through a
nunber of m ddl enmen, sone of whom were working as
Private Secretaries/Personal Assistants of the nenmbers
concerned. They requested the nenbers to raise
guestions in Lok Sabha and offered them noney as

consi derati on. Mney was accepted by the nenbers
directly or through their Secretaries/Assistants.
Accept ance of nobney by the ten nenbers was thus

est abl i shed.

b) The plea put forth by the ten nenbers that the video
f oot ages were norphed/ mani pul ated has no nmerit. Their
conduct was unbecom ng of menbers of Parlianent,

unet hical and called for strict action

c) Stern action al so needs to be taken agai nst the
m ddl emen, touts and persons masqueradi ng as Private
Secretaries of nenbers since they are primarily
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responsi bl e for inducting nenbers of Parlianment into
such activities.

The Conmittee was of the view that in the case of m sconduct by the
menbers or contenpt of the House by the menbers, the House can inpose

any of the follow ng punishnments : (i) adnonition; (ii) reprimand; (iii)
wi thdrawal fromthe House; (iv) suspension fromthe House; (V)

i mprisonnent; and (vi) expulsion fromthe House. The Conmittee

concl uded that continuance of the ten persons as nenbers of Lok Sabha was
unt enabl e and recommended their expul sion

On 23.12.2005, the Leader of the House nmoved the followi ng Mdtion in the
House

"That this House having taken note of the Report of the
Conmittee to inquire into the allegations of inproper conduct
on the part of sone nenbers, constituted on 12th Decenber,
2005, accepts the finding of the Committee that the conduct of
the ten nenbers of Lok Sabha nanmely, Shri Narendra Kumar
Kushawaha, Shri Annasaheb M K. Patil, Shri Manoj Kunar

Shri Y. G Mahajan, Shri Pradeep Gandhi, Shri Suresh Chandel
Shri Ransevak Singh, Shri Lal Chandra Kol, Shri Rajaram Pa
and Shri Chandra Pratap Si ngh-was unethi cal and unbecom ng

of members of Parlianent and their continuance as nenbers of
Lok Sabha is untenable and resol ves that they may be expelled
fromthe nenbership of Lok Sabha."

An amendnent to the Mdtion for referring the matter to the Privil eges
Conmittee, noved by a nmenber (Prof. Vijay Kumar WMl hotra), was

rejected. After a debate, the Mtion was adopted by voice vote. As a
consequence on the sane day, a notification by the Lok Sabha Secretari at
was i ssued notifying that 'consequent on the adoption of a Mdtion by the
Lok Sabha on the 23rd Decenber, 2005 expelling the ten nenbers fromthe
menbershi p of the Lok Sabha', the ten nmenbers ceased to be nmenbers of
the Lok Sabha, with effect fromthe 23rd Decenber, 2005 (afternoon).’

7. Simlar are the facts relating to Dr. Chhattrapal Singh Lodha, Menber
of Rajya Sabha. On 12.12.2005, the Chairman of the Rajya Sabha nade a
statenment in the House that the dignity and prestige of the House had

suffered a bl ow by the incidents shown on the TV Channel, that it was
necessary to take action to maintain and protect the integrity and credibility
of the House, and that he was referring the episode to the Ethics Commttee
for its report. On the sane day, Ethics Conmmttee held a nmeeting and took

the view that the nenber had prina facie contravened Part V of the Code of
Conduct which provided :

"Menbers shoul d never expect or accept any fee, remuneration or benefit
for a vote given or not given by themon the floor of the House, for
introducing a Bill, for noving a resolution or desisting fromnoving a
resol ution, putting a question or abstaining fromasking a question or
participating in the deliberations of the house or “a Parlianentary
Committee.”

It submitted a prelimnary report recomendi ng suspension pendi ng fina
deci sion and giving of an opportunity to Dr. Lodha to explain hi's position
The said report was accepted. By letter dated 13.12.2005. Dr. Lodha was
required to give his coments by 1 P.M on 15.12.2005. Thereafter the
Conmittee gave a report hol ding that the nenber had contravened Part V of
the Code of Conduct and had acted in a manner which seriously inpaired the
dignity of the House and brought the whole institution of Parlianentary
denocracy into disrepute. The Comittee recommended Dr. Lodha to be
expel l ed fromthe nmenbership of the House. On 23.12.2005, the Chairnan

of the Ethics Cormittee noved that its final report be accepted. After
debate, the House agreed with the recomrendation in the report by voice
vote. As a consequence, the Secretary CGeneral of Rajya Sabha issued a
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notification dated 23.12.2005 declaring that Dr. Lodha had ceased to be a
nenber of the Rajya Sabha with effect fromthat date.

The | ssue

8. The petitioners contend that there can be cessation of nmenbership of
ei t her House of Parlianent only in the manner provided in Articles 101 and
102; and that cessation of nmenbership by way of expulsion is alien to the
constitutional franmework of Parlianent. It is subrmitted that a person can be
disqualified for being a nmenber of Parlianment on the ground of corruption
only upon conviction for such corruption as contenpl ated under section 8 of
Representati on of People Act, 1951 read with clause (1)(e) of Article 102. It
is submitted that there can be no additions to grounds for cessation of
nmenbershi p under Articles 101 and 102, unless it is by a | aw nade by
Parliament as contenpl ated under Article 102(1)(e), or by an anendnent to
the Constitution itself. It is further submitted that reading the power of
expul sion, as a part of parlianentary privilege under Article 105(3) is

i nperm ssible. It is, therefore, submtted that Parlianment has no power of
expul sion (permanent cessation of nenbership). On the other hand, the

Union of India and the Attorney General assert that Parlianment has such
power. The assertion is based on two premises. First is that Article 101
relating to vacancies is not exhaustive. The Second is that the power of
Parliament to expel a nmenber is a part of the powers, privileges and
imunities conferred on the Parlianment, under Article 105(3), and it is
distinct and different from’'disqualifications’ contenplated under Article
102.

9. When the incident occurred, the response of the Hon. Speaker and the
Parliament, in taking pronpt renedial action, against those who were seen

as betraying the confidence reposed by the electors, showed their concern to
maintain probity in public life and to cl eanse Parlianent of elenents who

may bring the great institution to disrepute. But, howsoever bonafide or
comendabl e the action is, when it is challenged as being unconstitutional

this Court as the interpreter and Guardian of the Constitution has the delicate
task, nay the duty, to pronounce upon validity of the action. There is no
guestion of declining to or abstaining frominquiring into the issue nerely
because the action is sought to be brought under the unbrella of

parlianmentary privilege. The extent of parlianmentary power and privil ege,

and whet her the action challenged is in exercise of such power and privil ege,
are also matters which fall for deternination-of this Court. In.this context, |
may usefully refer to the words of Bhagwati, J. (as Hi s Lordship then was)

in State of Rajasthan v. Union of India [AIR 1977 SC 1361]:

"But nerely because a question has a political conplexion, that by
itself is no ground why the Court should shrink from performng

its duty under the Constitution if it raises an issue of constitutional
det erm nati on. \005\005, the Court cannot fold its hands in despair and
decl are "Judicial hands off." So long as a question arises whether

an authority under the constitution has acted within the limts

of its power or exceeded it, it can certainly be decided by the

Court. Indeed it would be its constitutional obligation to do so.

\005 This Court is the ultimate interpreter of the Constitution and to
this Court is assigned the delicate task of determ ning what i's the
power conferred on each branch of Government, whether it is

limted, and if so, what are the limts and whet her any action of

that branch transgresses such lints. It is for this Court to uphold
the constitutional values and to enforce the constitutiona

limtations. That is the essence of the rule of law "

VWere there is mani festly unauthorized exerci se of power

under the Constitution, it is the duty of the Court to intervene.

Let it not be forgotten, that to this Court as nuch as to other
branches of Governnment, is committed the conservation and

furtherance of denocratic values. The Court’s task is to identify
those values in the constitutional plan and to work theminto life in
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the cases that reach the Court\005.. The Court cannot and shoul d not
shirk this responsibility\005\005\005\ 005"
[ enphasi s suppli ed]

10. The question before us is not whether the petitioners are guilty of
havi ng taken noney for asking questions, or raising issues in the Parlianent.
The question is, irrespective of whether they are guilty or not, Parlianent
has the power to expel them thereby effecting permanent cessation of their
menbership. On the contentions raised, the questions that therefore arise for
consi deration are

(i) Vet her Article 101 and 102 are exhaustive in regard to the

nodes of cessation of menbership of Parlianent; and whet her

expul sion by the House, not having been specified as a node of

cessation of nmenbership, is . inmpernssible.

(ii) If the answer to the above question is in the negative, whether
the Parliament has the power to expel its nenbers (resulting in

per manent cessation of menbership) as a part of its powers,

privileges and imrunities under Article 105(3).

Rel evant Principles :

11. | may first refer to the basic principles relevant for the purpose of
constitutional interpretation in the context of the first question

l. Unli ke British Parlianent, 1ndian Parliament is not sovereign. It
is the Constitution which is suprene and sovereign and

Parliament will have to act within the |limtations inposed by the
Constitution :

12. There is a marked distinction between British Parlianment and the
Indian Parlianent. British Parliament is sovereign. One of the hall marks of
such sovereignty is the right to make or unmake any |aw which no court or
body or person can set aside or override. On the other hand, the Indian
Parlianment is a creature of the Constitution and its powers, privil eges and
obligations are specified and limted by the Constitution. Alegislature
created by a witten Constitution nmust act within the anbit of its power as
defined by the Constitution and subject to the limitations prescribed by the
Constitution. Any act or action of the Parliament contrary tothe
constitutional limtations will be void.

13. In re Art. 143, Constitution of India and Del hi Laws Act [Al R 1951
SC 332], this Court observed thus :

"There is a basic difference between the Indian and the British

Parlianment in this respect. There is no constitutional Iimtation to
restrain the British Parlianment fromassigning its powers where it
will, but the Indian Parliament qua | egislative body is fettered

by a witten constitution and it does not possess the sovereign
powers of the British Parlianent. The limts of the powers of
del egation in India would therefore have to be ascertained as a
matter of construction fromthe provisions of the Constitution
itself."

[ enphasi s suppli ed]

In Special Reference No.1 of 1964 \026 UP Assenbly Case [1965 (1) SCR 413],
a Bench of seven Judges observed thus :

“I'n England, Parliament is sovereign; and in the words of Dicey,
the three distinguishing features of the principle of Parlianentary
Sovereignty are that Parliament has the right to nmake or unnake
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any | aw whatever; that no person or body is recognized by the | aw

of England is having a right to override or set aside the legislation
of Parlianent; and that the right or power of Parlianment extends to
every part of the Queen’s domi nion. On the other hand, the

essential characteristic of federalismis "the distribution of linted
executive, legislative and judicial authority among bodi es which

are co-ordinate with and i ndependent of each others". The

supremacy of the constitution is fundanental to the existence

of a federal State in order to prevent either the legislature of the
federal unit or those of the nenber States from destroying or
impairing that delicate bal ance of power which satisfies the
particul ar requirenents of States which are desirous of union, but

not prepared to merge their individuality in a unity. This

supremacy of the constitution is protected by the authority of

an i ndependent judicial body to act as the interpreter of a

scherme of distribution of powers."

"Therefore, it is necessary to renenber that though our
Legi sl atures have plenary powers, they function within the limts
prescribed by the material and rel evant provisions of the
Constitution. Y005 In a denmpbcratic country governed by a witten
Constitution, it is the Constitution which is suprene and sovereign
\005. Therefore, there can be no doubt that the sovereignty which
can be clainmed by the Parlianent in England, cannot be clained by
any Legislature in/India in the literal absolute sense\005. W feel no
difficulty in holding that the decision about the construction of
Article 194(3) nust ultimately rest exclusively with the Judicature
of this country. "

"Article 212(1) seens to nake it possible for a citizen to call in
guestion in the appropriate court of |aw the validity of any
proceedi ngs inside the |egislative chanber if his case is that the
sai d proceedings suffer not frommnere irregularity of procedure,

but froman illegality. If the inpugned procedure is illegal and
unconstitutional, it would be open to be scrutinized in a court of

[ aw, though such scrutiny is prohibited if the conplaint against the
procedure is no nore than this that the procedure was irregular."

[ enphasi s suppli ed]

I n Kesavananda Bharati vs. State of Kerala [1973(4) SCC 225], it was

observes that the Constitution being suprene, all the organs owe their

exi stence to it. Each organ has to function within the four corners of the
constitutional provisions. The doctrine of parlianmentary sovereignty as it
obtains in England does not prevail in India except to the extent provided by
the Constitution. The judiciary is entrusted the task of construing the
provisions of the Constitution and safeguarding the fundamental rights.

Subsequently, in State of Rajasthan (supra), this Court reiterated

"It is necessary to assert in the clearest terns, particularly in the
context of recent history, that the Constitution is suprene |ex,

the paranount |aw of the land, and there is no departnent or

branch of Governnment above or beyond it. Every organ of

CGovernment, be it the executive or the legislature or the

judiciary, derives its authority fromthe Constitution and it has

to act within the limts of its authority."

[ enphasi s suppli ed]

In Sub-Committee on Judicial Accountability vs. Union of India [1991 (4)
SCC 699], a Constitution Bench of this Court held

"But where, as in this country and unlike in England, there is a
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witten Constitution which constitutes the fundanental and in that
sense a "higher law' and acts as a |limtation upon the |egislature
and other organs of the State as grantees under the constitution, the
usual incidents of parlianmentary sovereignty do not obtain and the
concept is one of 'limted governnent’. Judicial Reviewis, indeed,
an incident of and flows fromthis concept of the fundamental and

the higher |aw being the touchstone of the linits of the powers of
the various organs of the State which derive power and authority
under the Constitution and that the judicial wing is the interpreter
of the Constitution and, therefore, of the linmits of authority of the
di fferent organs of the State. It is to be noted that the British
Parliament with the Crown is suprene and its powers are unlinted

and courts have no power of judicial review of |legislation."

"In a federal set up, the judiciary becones the guardi an of the
Constitution\ 005\ 005 The interpretation of the Constitution as a | ega
instrument and its-obligation is the function of the Courts."

. When a Statute, having made specific provisions for certain
matters, ‘also i ncorporates by reference an earlier statute, to avoid
reproduction of the matters provided for in the earlier statute,
then what is deened to be incorporated by such reference, are

only those provisions of the earlier statute which relate to matters
not expressly provided in the latter statute, and which are
conpatible with the express provisions of the latter statute.

14. The | egi slative device of incorporation by reference is a well-known

devi ce where the | egislature, instead of repeating the provisions of a

particul ar statute in another statute, incorporates such provisions in the latter
statute by reference to the earlier statute. 1t is a |legislative device adopted for
the sake of convenience in order to avoid verbatimreproduction of the

provisions of the earlier statute into the later. [See Mary Roy v. State of

Kerala \026 1986 (2) SCC 209]. Lord Esher M R stated the effect of

i ncorporation in Carke vs. Bradl augh [1881 (8) BD 63] thus :-

"If a subsequent Act brings into itself by reference some of the clauses of
a former Act, the legal effect of that, as has often been held, is to wite
those sections into the new Act as if they had been actually witten in it
with the pen, or printed onit."

15. In U P. Assenbly case (supra), this Court while considering Article
194(3), identical in content to Article 105(3) of the Constitution, referred to
referred to its scope thus :

"M. Seervai's argument is that the latter-part of Art. 194(3)
expressly provides that all the powers which vested in the House of
Conmons at the relevant time, vest in the House. This broad claim
however, cannot be accepted in its entirety, because there are sone
powers whi ch cannot obviously be clainmed by the House.” Take the
privilege of freedom of access which is exercised by the House of
Conmons as a body and through its Speaker "to havetat all tines

the right to petition, counsel, or renonstrate with their Sovereign
through their chosen representative and have a favourabl e
construction placed on his words was justly regarded by the

Conmons as fundanental privilege." It is hardly necessary to point
out that the House cannot claimthis privilege. Simlarly, the
privilege to pass acts of attainder and the privilege of inpeachnent
cannot be clainmed by the House. The House of Commons al so

clains the privilege in regard to its own Constitution. This
privilege is expressed in three ways, first by the order of new wits
to fill vacancies that arise in the Commons in the course of a
Parlianment; secondly, by the trial of controverted el ections; and
thirdly, by determining the qualification of its nenbers in cases of
doubt. This privilege again, adnmittedly, cannot be clainmed by the
House. Therefore, it would not be correct to say that all power and
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privileges which were possessed by the House of Commons at the
rel evant tinme can be clainmed by the House."

16. I n Chhabil das Mehta v. The Legislative Assenbly, CGujarat State
[1970 Guj.LR 729], a Division Bench of Gujarat Hi gh Court speaking
through Chi ef Justice Bhagwati (as he then was) held

"The problem before us is whether the privilege can be read in
Article 194(3). It is no answer to this problemto say 'read the
privilege in Article 194(3) and then harmonise it with the other
provisions’. If the privilege is inconsistent with the schene of
the Constitution and its nmaterial provisions, it cannot and
shoul d not be read in Article 194(3). The presuned intention of
the Constitution-nmakersin such a case woul d be that such a
privilege should not belong to the House of the Legislature."

[ Enphasi s suppl i-ed]

17. I'n Hardwari Lal v. The El ection Conm ssion of India [1977 (2) Punj.

& Har. 269], the validity of expulsion of a nmenber of |egislature came up

for consideration. After an elaborate discussion, the majority found that the
power of British House of Commons, to expel any of its nenbers, flowed
fromits privilege to provide for and regulate its own constitution. It was
hel d that such power of expul sion was not available to the Indian Parlianent,
having regard to the fact that the witten constitution nakes detailed
provision for the constitution of the Parlianent, elections, vacation of seats
and disqualifications for menbership. Sandhawalia, J. (as he then was)
speaking for the majority of the Full Bench observed thus :

"I't was submitted that in view of the | anguage of Article 194(3)

each and every parlianentary privil ege enjoyed by the House of
Conmons w t hout any exception what soever nust be deened as if

it were in fact witten with pen and inkinto the Constitution itself.
According to the respondents, one nmust at the outset unreservedly
read every power, privilege and i munity of the House of

Commons within clause (3) and consequently exercisable by the

State Legislatures in India as well. However, having done that, one
shoul d thereafter proceed to scrutinize the remaining provisions of
the Constitution and if some power, privilege or immunity directly
conflicts with or contravenes some express or special provision
thereof then the same may be eroded on the ground that it is not
possi bl e for the House to exercise the sane. Nevertheless it was
dogmatically stated that even in the case of a direct or
irreconciliable conflict, the privilege nust be read into the
Constitution and shoul d not be deemed as necessarily deleted or
excluded therefrom In short, the | earned Advocate-CGeneral for a
whi | e canvassed for the acceptance of what may be conveniently
called as 'pen and ink theory’ for the construction of Article 194(3)
of the Constitution.

(237) On the other hand, the petitioner forthrightly argued that
sone of the parlianentary privileges of the House of Commons by
their very nature are so inherently alien to our Republican
Constitution that they can never possibly be deenmed to be part

t her eof \ 005\ 005\ 005. It was submitted that the only reasonabl e and
consi stent canon of construction in this situation was that all the
parliamentary privil eges of the House of Commons which in their
very essence and by their intrinsic nature were patently
contradictory to the Indian Constitution, then these nust
necessarily be excluded therefromat the very threshol d.

(238) | believe, that the fallacy of the argunent on behalf of the
respondent is highlighted, the noment one particul arizes the sane
and refers to some of the well-known and admitted privil eges of
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the House of Commopns. It was conceded before us that not one but

i nnurrer abl e parlianentary powers and privileges of the House of
Commons were inextricably linked with the Sovereign, that is,

King or Queen of England, as the case may be. Can one inmagine

that the word 'King’ or ’'Queen’ nentioned therein should be
deenmed to have been written in pen and ink in our Constitution

al so when its very preanble solemly declares that the people of

I ndi a have constituted thenselves into a Sovereign, Sociali st
Secul ar Denocratic Republic ? In particular, one nay consider the
accepted parlianentary privilege of the freedom of access to the
Sovereign including a right at all times to petition, counsel or
renonstrate with the King through their chosen representatives.
This is admitted on all hands to be a parlianmentary privilege which
was consi dered fundanental by the House of Conmmopbns and

undoubt edly enjoyed by it. Can one for a nonment conceive that the
Republ i can Constitution of I'ndia would incorporate this privil ege
for its State Legislatures. How can even one imagi ne that the
founding fathers'in the Constituent Assenmbly had intended to wite
such a privilege also into our Constitution and to deemit as part
and parcel thereof? If so, to whomwere the State Legi sl atures
supposed to petition and with whom were they to counsel or
renonstrate with through their chosen representatives in the

obvi ous absence of even theinstitution of the Monarchy herein ?

(239) Simlarly not one but there are tens of parlianentary
privileges of the House of Commons which are closely linked with
the hereditary House of Lords in England. In-particular the power
of the House of Lords to punish the contemmers of the House by
passi ng judgment as a Court was undoubted. Can one read or even

i magi ne a House of Lords within our polity when the very
Constitution itself disapproves even a reference to any titles on the
basi s of heredity and bl ood al one? O her exanples of this nature
could perhaps be multiplied ad infinitumbut it would perhaps
suffice to nention two other undoubted privil eges of the House of
Commons. It is not in dispute that the said House had a relatively
unrestricted power of inpeachnment whereby it acted as the
prosecutor whilst the House of Lords was the final Court or

adj udi cator for the sane. Wuld it be possible to assune w thin
our Constitution any such general parliamentary privilege of

i mpeachment (apart fromthose which the Constitution in terns
confers) or by analogy to place the Rajya Sabha in the peculiar

hi storical position which the House of Lords as the final Court in
Engl and? Again closely inter-related to this general power of

i npeachnent in the House of Commbns was the privil ege to pass

Acts or Attainder which in terms and effect-nmeant an unrestricted
right to pass judgnent during the course of inmpeachnent. Can one
for a nonent read such a power or privilege in favour of the State
Legi sl atures in India?

(240) I amof the viewthat it is essentially tautol ogous to first
read sonething into the Constitution and in the next breath to
proceed to erase the sane. This exercise beconmes inevitable, if, as
suggested on behalf of the respondents, one is to first read the
King, the Queen, the House of Lords or the Acts of Attainder-into
the Constitution and thereafter to proceed to nullify themon the
plain ground that by the very nature of things they cannot form part
of a Republican Constitution. The pen and ink theory, therefore, in
ef fect becomes indeed a pen, ink and | ndia Rubber theory whereby
one first wites something entirely alien to the Constitution within
it and the next monent proceeds to rub it off. It is well-settled
that when a statute includes sonmething init by a reference to

anot her provision then only that can be deened to be incl uded

which is conpatible with the parent provision. To ny mnd,
therefore, the plain nethod of construing Article 194(3) is the
usual and the settled one of not reading something into it which




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of

18

is glaringly anomal ous, unworkable and irrational."
[ enphasi s suppli ed]

[l Deci sions of foreign courts, though useful to understand the
di fferent constitutional philosophies and trends in |aw, as al so
conmon | aw principles underlying Indian Statutes, are of limted
or no assistance in interpreting the special provisions of Indian
Constitution, dissimlar to the provisions of foreign constitutions.

19. Constitution of India differs significantly from Constitutions of
ot her countries. It was nmade in the background of historical, social and
econom ¢ probl ens of this country. Qur Constitution-nmakers forged

solutions and incorporated them They nade exhaustive provisions relating

to Executive, Legislature, and Judiciary with checks and bal ances. Wile
maki ng specific and detail ed provisions regarding Parliament, the
Constitution al so earmarked the areas where further provisions could be

made by the Parlianent by law. On the other hand, the Constitution of

England is unwritten and flexible. The distribution and regul ati on of exercise
of governnental power has not been reduced to witing. Further British
Parliament was, at one tine, also the highest court of justice and because of
it, regarded as a superior court of record, with all its attendant trappings.
United States has a short and rigid Constitution, expounded considerably by
courts. Indian Constitution is exhaustive and sufficiently expounded by the
Constitution nmakers thenselves. In fact, with 395 Articles and 12 Schedul es,
it is the |ongest anong world' s Constitutions.

20. In Re. the C.P. and Berar Sales of Mtor Spirit & Lubricants Taxation
Act, 1938 -- the Central Provinces case [AIR 1939 FC 1], the Federal Court
observed thus :

“for in the |last anal ysis the decision nust depend upon the words

of the Constitution which the Court is interpreting and since no

two Constitutions are in identical terns, it is extrenely unsafe to
assune that a decision on one of themcan be applied without

qualification to another. This may be so even where the words or
expressions used are the sane in both cases, for a word or phrase

may take a colour fromits context and bear different senses

accordingly."

In MP.V. Sundaramer & Co. v. State of Andhra Pradesh (AIR 1958 SC
468), this Court cautioned

"the threads of our Constitution were no doubt taken from ot her
Federal Constitutions but when they were woven into the fabric of
our Constitution their reach and their conpl exi on underwent

changes. Therefore, valuable as the American decisions are as
showi ng how the question is dealt with in sister Federa
Constitution great care should be taken in applying themin the
interpretation of our Constitution."

The note of caution was reiterated in Atiabari Tea Co. Ltd. v. State of ‘Assam
(AIR 1961 SC 232) and Autonobile Transport Ltd. v. State of Rajasthan

(AR 1962 SC 1406), U.P.Assenbly case (supra), and several other

subsequent deci sions.

Provi sions of Indian Constitution

21. Chapters I, Il and IV of Part V relate to Executive, Parlianent and
Union Judiciary. Detailed reference is necessary to the provisions of Chapter
Il dealing with Parliament.

21.1) Article 79 relates to Constitution of Parlianent and provides that there
shall be a Parlianent for the Union which shall consist of the President and

two Houses to be known respectively as the Council of States and the House

of the People. Article 80 provides that the conposition of Council of States
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shal | be nade up of twelve nenbers nom nated by the President and not

nore than 238 representatives of the States and Union Territories. It also
provides that the representatives of each State in the Council of States shal
be el ected by the el ected nenbers of the Legislative Assenbly of the State.
Article 81 relates to conposition of Lok Sabha and provides that Lok Sabha
shal | consist of not nore than 530 nenbers chosen by direct election from
territorial constituencies in the States and not nore than 20 nmenbers to
represent the Union Territories, chosen in such manner as Parlianment my

by | aw provide. Article 83 prescribes the duration of Houses of Parlianent.
Rel evant portions thereof are extracted bel ow

"83. Duration of Houses of Parlianent.- (1) The Council of States shal

not be subject to dissolution, but as nearly as possible one-third of the
nmenbers thereof shall retire as soon as nmay be on the expiration of every
second year in accordance with the provisions nmade in that behal f by
Par | i ament by | aw

(2) The House of the People, unless sooner dissolved, shall continue for
[five years] fromthe date appointed for its first nmeeting and no | onger and
the expiration of the said period of [five years] shall operate as a

di ssol ution of the House.

Article 85 provides for the sessions of Parlianment, prorogation of the Houses
and di ssol ution of 'the House of the people.

21.2) Article 84 enunerates the qualifications for nenbership of
Parliament. Article 102 deals with disqualifications for nenbership. O ause
(1) of Article 102 provides that a person shall be disqualified for being
chosen as, and for being, a menber of either House of Parlianent

a) if he holds any office of profit under the Governnent of India or
the CGovernment of any State, other than an office declared by
Parliament by law not to disqualify its hol der

b) if he is of unsound mnd and stands so decl ared by a conpetent
court;

c) if he is an undi scharged insol vent;

d) if he is not a citizen of India, or has voluntarily acquired the

citizenship of a foreign State, or is under any acknow edgenent of
al | egi ance or adherence to a foreign State;

e) if he is so disqualified by or under any law nmade by Parlianment.

Clause (2) of Article 102 provides that a person shall be disqualified for
bei ng a nenber of either House of Parlianent, if he is so disqualified under
the Tenth Schedul e.

21. 3) Article 101 deals with vacation of seats. Clause (1) thereof bars a
person being a nenmber of both Houses of Parlianment, and requires the

Parliament to nmake a provision by law for the vacation by a person who is

chosen as nmenber of both Houses, of his seat in one House or-the other.

Clause (2) bars a person from being a nenber both of Parlianent and of a

House of the Legislature of a State. It provides that if a person is chosen as a
menber both of Parlianent and of a House of the Legislature of a State, then

at the expiry of such period as may be specified in the rules nade by the
President, that person’s seat in Parliament shall beconme vacant unl ess he

has previously resigned his seat in the Legislature of the State. C ause (3),
which is relevant, reads thus :

(3) If a nenber of either House of Parlianent \026

a) becormes subject to any of the disqualifications nentioned in clause (1) or clause
(2) of Article 102; or
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b) resigns his seat by witing under his hand addressed to the Chairnman or Speaker
as the case nmay be, and his resignation is accepted by the Chairnan or the
Speaker, as the case may be,

his seat shall thereupon become vacant.

Clause (4) provides that if for a period of 60 days, a nenber of either House
of Parlianent is without pernission of the House absent fromall neetings
thereof, the House nay declare his seat vacant.

21.4) Article 103 relates to decision on questions as to disqualifications of
menbers. It is extracted below :

"103. Decision on questions as to disqualifications of nenbers :

(1) If any question arises-as to whether a nenber of either House of
Par | i ament has becone subject to any of the disqualifications nmentioned in

cl ause (1) of article 102, the question shall be referred for the decision of
the President -and hi's decision shall be final

(2) Before giving any deci'sion on any such question, the President shal
obtain the opinion of the Election Conm ssion and shall act according to
such opi ni on.

Correspondi ng provisions in regard to the State Legislatures are found in
Articles 168, 170, 171, 172, 174, 173, 191, 190 and 192 of the Constitution.

21.5) It is to be noted expul sionis not nentioned as a node of cessation of
menber shi p of the Parliament under the Constitution. Nor does it give rise
to a vacancy.

21.6) Article 105 deals with powers, privileges, etc., of the Houses of
Parliament and of the nmenmbers and commttees thereof. Causes (1) to (3)
which are relevant, extracted bel ow :

"105. Powers, privileges, etc., of the Houses of Parlianent and of the
nmenbers and comm ttees thereof.- (1) Subject to the provisions of this
Constitution and to the rules and standi ng orders regul ati ng the procedure
of Parlianment, there shall be freedom of speech in Parliament.

(2) No menmber of Parlianment shall be |iable to any proceedings in any
court in respect of anything said or any vote given by himin Parlianment or
any committee thereof, and no person shall be so |iable in respect of the
publication by or under the authority of either House of Parliament of any
report, paper, votes or proceedings.

(3) In other respects, the powers, privileges and immnities of each
House of Parlianent, and of the nenbers and the committees of each
House, shall be such as may fromtinme to tinme be defined by Parlianent
by Iaw, and, until so defined, shall be those of that House and of its
nmenbers and committees i mediately before the coming into force of
section 15 of the Constitution (Forty-fourth Amendnent) Act, 1978.

The corresponding provision in regard to State Legi slatures and its nenbers,
is Article 194. The words "shall be those of the House and of its nenbers
and Committees i mediately before conmng into force of section 15 of
Constitution (Forty Forth Amendment) Act, 1978" in clause (3) of Articles
105 and 194 have replaced the earlier words "shall be those of the House of
Commons of Parlianent of the United Kingdom and of its nenbers and
Conmittees, at the commencenent of the Constitution". The position even
after anendnment is the sane as the position that existed at the

comencenent of the Constitution.

21.7) The ot her provisions of Chapter Il, relating to Parliament also require
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to be noticed. Article 106 relates to salaries and all owances of nenbers.
Articles 86 to 88 relate to the rights of the President, Mnisters and Attorney
General to address the Houses. Articles 89 to 98 relate to the officers of
Parliament. Article 99 provides for oath of office and Article 100 provides
for voting in Houses. Articles 107 to 111 relate to | egislative procedure.
Article 107 contains the provisions as to introduction and passing of Bills.
Article 108 relates to joint sitting of both Houses in certain cases. Article
109 relates to special procedure in respect of Miney Bills. Article 110
defines "Money Bills". Article 111 requires the presentation of Bills passed
by the Houses of Parlianent to the President for his assent. Articles 112 to
117 relate to the procedure in financial matters. Article 112 relates to annua
financial statement. Article 113 relates to the procedure with respect to
estimates. Article 114 relates to appropriation bills. Article 115 relates to
suppl enentary, additional or excess grants. Article 116 relates to votes on
account, votes of credit and exceptional grants. Article 117 contains specia
provisions as to financial bills. Articles 118 to 122 govern the rul es of
procedure generally to be adopted by the Houses of Parlianent. Article 118
enabl es  each House of Parlianent to nmake rules for regulating, subject to the
provi sions of the Constitution, its procedure and the conduct of its business.

Article 119 relates to regul ati on by | aw of procedure in Parlianent in

relation to financial business. Article 120 relates to the | anguage to be used
in Parliament. Article 121 places a restriction on discussion in Parliament (in
regard to the conduct of -any Judge of the Suprene Court or of a High Court

in the discharge of his duties except upon.a notion for presenting an address
to the President praying for the renmoval” of the Judge). Article 122 bars

courts frominquiring into proceedi ngs of Parliament and it is extracted

bel ow :

"122. Courts not to inquire into proceedi ngs of Parlianent.\027(1) The
validity of any proceedings in Parlianent shall not be called in question on
the ground of any alleged irregularity of procedure.

(2) No officer or nmenmber of Parliament in whom powers are vested by or
under this Constitution for regulating procedure or the conduct of

busi ness, or for maintaining order, in Parlianment shall be subject to the
jurisdiction of any court in respect of the exercise by himof those
powers."

22. W have referred in detail to the various provisions to denonstrate
that as far as the Indian Constitution is concerned, Chapter Il of Part Vis a
conplete Code in regard to all matters relating to Parliament. It provided for
every conceivabl e aspect of Parlianent. It contains detailed provisions in
regard to the constitution of Parlianent, conposition of Parlianent, sessions,
prorogation and dissolution of Parliament, Oficers of Parlianment, —duration
of the Houses of Parlianent, qualifications for nmenbership, disqualifications
for being chosen as, and for being nenbers, vacancies of seats, decision on
guestions of disqualification, powers, privileges and inmunities of the
Parlianment, its Menbers and Commi ttees, manner of conducting business,

the procedure to be adopted by the Parliament in regard to the enactnent of

| aws, persons who can address the Parliament, the |anguage to be used, and

the Oficers of the Parlianment. The entire field in regard to the legislature is
covered fully in the foll ow ng manner

Subj ect

(Parlianent)

Articles

(State

Legi sl ature)

Articles

Constitution & Conposition of
Houses and el ecti on/ nom nati on
of nmenbers
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79 to 82

168 to 171

Duration of Houses and Tenure
of Office of Menbers

83

172

Sessi ons, Prorogation and

di ssol uti on

85

174

Qualification for Menbership
84

173

Cessation of nmenbership

(Di squalifications for being
chosen as, and for being a
nmenber, and vacancies) and
deci si on on questi ons of

di squal i fi'cation

102, 101 & 103

192, 190 & 192

Powers, privileges and imrunities
of the Legislature, nmenbers and
Conmittees, and salaries &

al | onances

105, 122 & 106

194, 212 & 195

Restriction on Powers

121

211

O fices of Legislature

89 to 98

178 to 187

Rul es of Procedure and Language
118, 119 & 120

208, 209 & 210

Legi sl ative Procedure and Conduct
of Busi ness

107 to 111

112 to 117

99 & 100

196 to 201

202 to 207

188 & 189

Per sons who can address the
Par | i ament

86 to 88.

175 to 177

23. The Constitution al so nakes express provisions for cessation of tenure
of office or renoval of every constitutional functionary referred to in the

Constitution. | will refer to thembriefly :

(i) Article 61 refers to the procedure for inpeachnment of President.

Clause (4) of Article 61 provides that if the resolution is passed by
a ngjority of not less than two-third of the Menbers of the House
decl aring the charge agai nst the President has been sustained, such
resol ution shall have the effect of renmoving the President fromthe
of fice.

(ii) Clause (b) of Article 67 deals with the termof office of Vice
Presi dent and provides for renpval of Vice President fromoffice

by a resolution of Council of States passed by majority of all the
then nmenbers of the Council and agreed to by the House of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 15 of

18

Peopl e.

(iii) Article 75(2), Article 76(4) and Article 156(1) refer to the
M ni sters, Attorney Ceneral and Governor holding office during
the pl easure of the President.

(iv) Article 124 provides that no Judge of Suprenme Court shall be
renoved fromhis office except by an order of President passed

after inpeachnment. Articles 148 and 324 provide that the

Conptroller & Auditor Ceneral of India and the Chief Election
Conmi ssi oner shall not be renpved fromtheir office except in |ike
manner and on |ike grounds of a Judge of the Supreme Court.

(v) Article 315 read with Article 317 provides how a Chairman or a
Mermber of a Public Service Comm ssion can be renmoved from
of fice.

Simlarly provisions are nade in regard to cessation/term nation of tenure of
office or removal of all constitutional functionaries with reference to the
States. Article 156(1) relates to Governor, Article 164(1) relates to

M nisters, Article 165(3) relates to Advocate Ceneral, Article 179 relates to
Speaker and Deputy Speaker, Article 183 relates to Chairman and Deputy

Chai rman of Legislative Council, Articles 190 to 192 relate to Menbers of
Legi sl atures and Article 217 relates to Hi gh Court Judges.

Whet her Articles 101 and 102 are exhaustive of the circunstances in
which there will be cessation of nmenbership ?

24. The word 'disqualified neans to 'make ineligible’ or debarred. It also
nmeans di vested or deprived of rights, powers-or privileges. The term’ expel
neans to deprive a person of the nenbership or participation in any 'body’

or 'organization’ or to forcibly eject or force a person to | eave a building
prem ses etc. The enuneration of disqualifications iis exhaustive and

specifies all grounds for debarring a person frombeing continuing as a

menber. The British Parlianment devised expulsion as a part of its power to
control its constitution, (and may be as a part of its right of self-protection
and sel f-preservation) to get rid of those who were unfit to continue as
nenbers, in the absence of a witten Constitutional or statutory provision

for disqualification. Historically, therefore, in England, ’expul sion’ has been
used in cases where there ought to be a standing statutory disqualification
frombeing a Menber. \Were provision is nmade in the Constitution for

di squalifications and vacancy, there is no question of exercising any inherent
or inplied or unwitten power of ' expulsion

25. A person cannot be disqualified unless he suffers a disqualification
enunerated in Article 102. Article 102 refers to 6 types of disqualifications :
i) If he holds any office of profit, vide Article 102(1)(a);

i) If he is of unsound mind and stands so declared, vide Article

102(1) (b);

iii) If he is an undi scharged solvent, vide Article 102(1)(c);

iv) If he is not a citizen of India, vide Article 191(1)(d);

V) If he is disqualified by or under any |aw made by Parlianment.

Vi) If he is disqualified under the Tenth Schedul e, vide Article 102(2).

Di squalifications have al so been prescribed by the Parlianent in the
Representati on of People Act, 1951 as contenpl ated under Article 102(1)(e).
The grounds of disqualifications under the said Act are

(i) if he is convicted and sentenced for any offence as
provi ded/ enunerated in Section 8 of the Act;

(ii) if heis found guilty of corrupt practices by an order
under Section 99 of the Act vide Section 8-A of the Act;
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(iii) if he is dismssed for corruption or for disloyalty to
the State, vide Section 9 of the Act;

(iv) if he has a subsisting contract with the appropriate
CGovernment for the supply of goods to or for the
execution of any works, vide Section 9-A of the Act;

(v) if he is a nanagi ng agent, nanager or secretary of any
conpany or corporation, in which the appropriate
CGovernment has a share, vide Section 10 of the Act;

(vi) If he is a person who has been decl ared as
di squalified by the El ectiion Comm ssion, vide Section
10- A of the Act."

The Constitution thus expressly enunerates certain grounds of

di squalification (sub-clauses (a) to (d) of clauses (1) and (2) of Article 102).
It has also permtted the Parlianment to add disqualifications, by making a

I aw. Passing a resolution by one House, is not of course, nmaking a | aw.

26. In the case of Menbers of Parlianment, the Constitution has

consci ously used the word disqualification, both for 'being chosen as a
menber’ and for ’'being a nmenber’. That neans that when a menber

beconmes disqualified as nmentioned in Article 102, he becones disentitled to
continue as a Menmber /of the House.

27 Article 101 specifically provides the circunstances in which a seat of
Menber of Parliament becomes vacant '\ 026

(a) when a person.is menber of both Houses of Parliament;

(b) when a person is elected both as a Menher of Parlianent and also as a

Menber of the State Legislature, and does not resign his seat in the
| egislature of a State within the tine specified,

(c) when a person becomes subject to any of the disqualifications
mentioned in clause (1) or clause (2) of Article 102;

(d) when he resigns his seat ‘and his resignation is accepted.

(e) when a nmenber is absent fromall neetings for a period of 60 days
wi t hout pernission of the House and the House declares his seat as
vacant .

28. An analysis of Article 101 shows that the Constitution nmkers
provi ded specifically for three types of vacancies :

(i) Occurrence of vacancies, for reasons specifically statedin the

Constitution itself (vide clauses (2) and (3) of Article 101).

(ii) Occurrence of vacancies, to be provided by a | aw made by the
Parlianment (vide clause (1) of Article 101).

(iii) Cccurrence of vacancy, on a declaration by the House (vide
clause (4) of Article 101).

If the Constitution makers wanted a vacancy to occur on account of

"expul sion’” on a decision or declaration by the House, they would have
certainly provided for it, as they have provided for vacancy on the ground of
unaut hori zed absence, arising on a declaration by the House under clause (4)
of Article 101. The Constitution nakers did not contenplate or provide for
any cause, other than those nentioned in Article 101, for giving rise to a
vacancy. Thus a seat held by a Menber of Parlianent does not becone

vacant, in any nanner, other than those stated in Article 101.

29. One argument advanced to contend that Article 101 cannot be
consi dered as exhaustive as to the circunstances in which vacancy occurs in
respect of a seat in the Parlianentary, was that it does not provide for
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vacation of seat by death of a Menber. Article 101 refers to vacation of seat
by a 'person’ who is a nenber of the House, that is, a person who is alive.
When a person is dead, obviously he is not a Menber of the House. It would

be absurd to contend that a person even after death will continue to hold the
seat. The obvious effect of death did not require to be stated and therefore
the non-nention of death as a ground for vacancy does not nake Article 101
any | ess exhaustive.

30. Articles 102 and 101 together include all circunstances in which a
menbership cones to an end and the seat becones vacant. The Constitution
does not contenplate or provide for the nenbership of an MP coming to an
end in any manner other than what is specifically provided in Articles 101
and 102. Therefore there cannot be cessation of nenbership, de hors
Articles 101 and 102, by 'expul sion’ or otherw se.

Concl usi ons :

31. The Constitution-makers have made detail ed and specific provisions
regardi ng the nmanner in which a person becones a Menber of Parlianent

(el ected/'nom nat ed), the duration for which he continues as a nenber and

the manner _in which he ceases to be a menber and his seat becomes vacant.
Therefore neither the question of election or nonination, nor tenure, nor
cessation/term nati on-of nenbership of the House covered by the express
provisions in the Constitution, can fall under ’other powers, privileges and
imunities’ of the House nmentioned in Article 105(3).

32. We have al so noticed above that the Constitution makes express

provi sions for election/appointnent and renoval/cessation of service of the
Executive (President and Vice-President), Judiciary (Judges of the Suprene
Court and High Court) and all other constitutional functionaries (Attorney
General, Auditor and Conptroller General, Chief Election Conm ssioner

etc.). It is therefore inconceivable that the Constitution-nakers would have
omtted to provide for 'expulsion’ as one of the methods of cessation of
menber shi p or consequential vacancy, if it intended to entrust such power to
the Parliament.

33. In view of the express provisions in the Constitution, as to when a
person gets disqualified to be a nmenber of either House of Parlianent (and
thereby ceases to be a nmenber) and when a consequential vacancy arises, it
is inmpernmissible to read a new category of cessation of menbership by way
of expul sion and consequential vacancy, by resorting to the incidenta
powers, privileges and immunities referred to in Article 105.

34. Clause (3) of Article 105 opens with the words 'in other respects’.
The provision for 'powers, privileges and inmunities’ in clause (3) occurs
after referring to the main privilege of freedom of speech in Parliament, in
clause (1) of Article 105, and the main i munity agai nst court proceedings

in clause (2) of Article 105. Therefore, clause (3) is intended to provide for
"non-nmain’ or 'incidental’ or mscellaneous powers, privileges and

i Mmunities which are nunerous to nention. Two things are clear from

clause (3). It is not intended to provide for the matters relating to

nom nation/el ection, termof office, qualifications, disqualification/cessation
for which express provisions are already made in Articles 80, 81, 83, 84, 101
and 102. Nor is it intended to provide for inportant privilege of freedom of
speech or inportant imunity fromcourt proceedings referred toin C ause

(1) and (2) of Article 105. This Court in U P. Assenbly referred to this
aspect

"There can be little doubt that the powers, privileges and

i Mmunities which are contenplated by clause (3) are incidenta

powers, privileges and immunities which every Legi sl ature nust

possess in order that it may be able to function effectively, and that
expl ai ns the purpose of the latter part of clause (3)."

[ enphasi s suppli ed]
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By no stretch of inmagination, the power to expel a nmenber can be
considered as an 'incidental’ matter. If such a power was to be given, it
woul d have been specifically nentioned.

35. The appropriate course in case of allegation of corruption against a
Menber of Parliament, is to prosecute the nmenber in accordance with | aw

(The i munity under Article 105(2) may not be available, as the decision in
P.V. Narasi nha Rao v. State [1998 (4) SCC 626] recognizes imunity to a
menber who is a bribe taker only where the "bribe’ is taken in respect of a
"vote' given by himin Parlianment and not otherw se). Such cases can be fast
tracked. Pending such crimnal proceedi ngs, the nmenber can be suspended
temporarily, if necessary, so as to prevent himfromparticipating in the
del i berations of the Houses. On being tried, if the nmenber is convicted, he
becomes disqualified for being or continuing as a Menber under Article
102(1)(e). If he is acquitted, he is entitled to continue as a nenber. Though
it may sound cunbersone, that apparently is what the Constitution intends.

36. I 'am therefore, of the considered viewthat there is no power of
expul sion-in the Parlianent, either inherent or traceable to Article 105(3).
Expul sion by the House will be possible only if Article 102 or Article 101 is
suitably anended or if a lawis nmade under Article 102(1)(e) enabling the
House to expel a menber found unworthy or unfit of continuing as a

menber. The first question is thus answered in the affirmative. Therefore the
second question does not survive for consideration

37. In view of 'the above, | hold that the action of the two Houses of
Parliament, expelling the petitioners is violative of Articles 101 to 103 of the
Constitution and therefore invalid. Petitioners, therefore, continue to be
Menbers of Parliament (subject to any action for cessation of their

nmenbership). Petitions and transferred cases  di sposed of accordingly.




