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PETI TI ONER
THE COVWM SSI ONER OF | NCOVE- TAX, BANGALORE

Vs.
RESPONDENT:
SHREE MAN JUNATHESWARE, PACKI NG PRODUCTS & CAMPHOR WORKS
DATE OF JUDGVENT: 02/ 12/ 1997
BENCH

G T. NANAVATI, M JAGANNADHA RAO

ACT:

HEADNOTE

JUDGVENT:
THE 2ND DAY OF DECEMBER, 1997
Pr esent
Hon’ blle M. Justice G T. Nanavati
Hon’ bl e M. Justice M- Jagannadha Rao
K. N. Shukla, Sr. Adv., B.k. Prasad, and S: Rajappa, Advs.
with himfor the appellant
Ms. Indu Mal hotra, Adv. for the Respondent
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
NANAVATI , J.
Leave granted.
Heard | earned counsel on both the sides.
Thi s appeal arises out of the judgnment and order passed
by the High Court of Karnataka on 6th Jun, 1995 in I.T.R C
No. 26/93. The question that was referred to the H gh Court

was:
" VWhether, on the facts and in the
ci rcunst ances of the case, the
Appel late Tribunal i right in law

in holding that the word 'record

used in Sec. 263 (1) of the Act

woul d not nean the record as it

stands at the tinme of exam nation

by the Conmm ssioner, but it neans

the record as it stands at the tine

the order in question was passed by

the 1 TO?"

The respondent-firm during the previous year relevant
to the assessment year 1977-78, had constructed a cinema
theatre and in the return filed by it had shown the cost of
construction at Rs. 20,28, 498/- (Rs. 23,78, 242 less Rs. 3,
49, 644 being electric portion). The incone-Tax O ficer on
2nd February, 1980 wote to the Departnental Valuation
Oficer to ascertain and report correct cost of construction
of the theatre. The Valuation Oficer expressed his
inability to give his valuation report by 31st March, 1980
by which date the assessnent was to be conpleted. The
I ncome-Tax O ficer, therefore, wthout waiting for his
report, passed an order assessment accepting the valuation
mentioned by the assessee in its return. The Valuation
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Oficer submtted his report on 16th Decenber, 1980. He
determi ned the cost of construction at Rs. 34, 58, 600/- as
agai nst Rs. 20, 28, 498/- stated by the assessee. Therefore,
t he Commi ssi oner of Income-Tax issued a notice under Section
263(1) of the Income-Tax Act to the assessee on the ground
that investnent not accounted for by the assessee-firm
shoul d have been brought to tax and the income-Tax officer
havi ng not done so, his order was erroneous and prejudicia
to the interest of the Revenue. Before the Comm ssioner, it
was contended by the assessee that as the Valuation Report
was not available to the Income-Tax officer at the tine of
passing the assessment order and did not formpart of the
record of the proceeding, it could not be a valid basis for
initiating an action under. Section 263 of the Act and,
therefore, the proceeding deserved to be dropped. The
decision of the Calcutta High Court in Ganga Properties V/s
[(1979) 118 |1TR 447] was relied wupon in support of that
contention. The ~Comm-ssioner rejected it on the ground that
the term’'record” would include all records available at the
time of exam nation by him set aside the assessnent nade by
the Income-Tax O ficer and directed him to pass a fresh
assessnment order in light of the observations made by him

The assessee preferred an appeal to the Incone Tax
Appel | ate Tribunal ~against that order. The Tribunal upheld
the contention of the assessee relying upon the judgnent of
the Calcutta H gh Court in Gaga Properties case (supra),
allowed the appeal and set aside the order passed by the
Conmi ssi oner

At the instance of the Revenue, the question stated
above was referred to the High Court of karnataka for its
opi nion. The Hi gh Court after referring to the decisions of
the Calcutta H gh Court in Ganga Properties case and C.|.T.
V/Is. SM Gl Extraction Pvt. Ltd. [(1991) 190 | TR 404],
hel d that though the record contenpl ated by section 263 (1)
does not nean only the order of assessnent but it conprises
all proceedings on which the assessnment is based, yet if
there was sone record which was not avail able on the date of
conpl etion of assessnent that record would not form part of
the order of the assessnent authorities. |It, ~therefore,
answered the question in affirmative, i.e., in favour of the
assessee and agai nst the Revenue. The Revenue has,
therefore, filed this appeal

M. Shukla, |earned counsel for the Revenue, submitted
that in view of the amendnents nade in Section 263 (1) by
the Finance Act 1988 and the Finance Act of 1989, the term
"record’” would nean all records relating to that proceeding
avail able at the time of exam nation by the Conm ssioner. He
further submtted that even though the Valuation Report
submitted by the Departnental Valuation Oficer was not
available to the Incone-Tax officer when he had passed the
assessment order, it became a part of the record and,
therefore, it was open to the Conmi ssioner to consider the
same while exercising his revisional power under  that
section. strongly opposing these submssions, M.  Indu
Mal hotra, | earned counsel appearing for the assessee,
submitted that as the Conmm ssioner had passed the order on
3rd March, 1982, the amendments nade in Section 263 (1), in
1988 and 1989, though with retrospective effect cannot have
the effect of validating the order of the Commi ssioner which
was illegal when passed. She submtted that when the order
was passed by the Conmi ssioner the correct position of |aw
was that only that record which was available to the income-
Tax O ficer could be considered by the Commi ssioner for the
pur poses of exercising his power under Section 263 (1). She
submitted that the |egislature by adding the expl anati on and
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wi dening the definition of the term’record” has now enabl ed
the Commissioner to take into consideration all records
relating to the proceeding. |In her submssion, the 1989
amendnent had only linmited retrospective effect. If an order
passed by the Comm ssioner wunder Section 263, after 1st
June, 1988, was challenged on the ground that he had taken
into consideration the material, which was not available to
the Incone-tax Oficer, when he had passed the assessnent
order, then its validity had to be deternined on the basis
that not only all the record of that proceeding but the
record relating to it was al so avail abl e to t he
Conmi ssioner. But an order passed before 1st June, 1988, if
it was illegal for the reason that it had taken into
consi deration other material also, then the amendment of
1989 did not have the effect of naking it |egal

Earlier Section 263 (1) did not contain any
explanation. It enables the Commissioner to call for and
exam ne the record of any proceedi ng under the Act and pass
such order thereon as the circunstances of the case justify,
i ncludi ng an order enhancing or nodifying the assessnent or
cancel ling the  assessnent and directing a fresh assessnent,
if he considers that any order passed by the assessing
officer is erroneous-insofar as it is prejudicial to the
interests of the Revenue. By the Taxation Laws (Arendrent)
Act, 1984, an explanation was added to Section 263 (1) for
renoval of certain doubts but it is not necessary to refer
to that explanation as it related to-the -neaning of the
expression "order ‘passed by the -assessing officer" and,
therefore, not relevant for the purpose of this case. By the
Fi nance Act. 1988, the said explanation was substituted
w.e.f. 1st June, 1988. The reason why the Legislature had

to make that anendnent is stated  in the Menorandum
explaining the provisions in the Finance Bill of 1988. W
will refer to only that part which isrelevant for us. It

was observed by the Legislature that” the provision 'as it
stood then, had given rise to judicial controversy in
respect of the follow ng:

"48. X X X X X
X X X X

(a) On the interpretation of the
term’'record . It has been held in

some cases that the word 'record

in section 263 (1) could not nean
the record as it stood at the tine
of exami nation by the Conmi ssioner
but it nmeant the record as it stood
at the time of exam nation by the
Conmi ssi oner  but it rmeant the
record as it stood at the tine when
the order was passed by t he
Assessi ng Oficer. Such an
interpretation is agai nst t he
legislative intent and defeats the
very obj ective sought to be
achi eved by such provisions, since
the purpose is to revise the order
on the basis of the record as is
available to the Conm ssioner at
the tine of exam nation.

X X X X X
X X X X
To elimnate l[itigation and to

clarify the legislative intent in
respect of the provisions in the
three Direct tax Acts, it is
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proposed to clarify the | ega
position in this regard t he
Expl anati on to t he rel evant

Sections. The proposed amendnents
are intended to make it clear that
"record’” would include all records
relating to any proceedi ngs under
the concerned direct tax | aws
avai |l abl e at t he tinme of
exam nati on by the comm ssioner."
The rel evant part of the explanation after its
substitution read as foll ows:

"Expl anation.- For ‘the renmpval of
doubts, it is hereby declared that,
for the purposes of  this sub-

section, -
(a) .........« Ce A
(b) "record” includes all  ‘records

relating to any proceeding under

this Act available at the tinme of

exam-nati-on by the Conmm ssioner

(b) "

Thus, by this amendnent, definition of the term
"record"” for the purpose of Section 263, was provided by the
| egi slature. But a doubt regarding the neaning of the term
"record’ still persisted and, therefore, a further anendnent
was made by the Legislature while _enacting Finance Act of
1989. The Menorandum explaining the provisions in the
Finance Bill, 1989 nmakes that clear. Paragraph 28 of the
sai d Menmorandum r eads as_under

"28. Under the existing provisions

of Section 263 of the |ncome-tax

Act and correspondi ng provisi ons of

the Wealth-tax Act and the G ft-tax

Act, the Comm ssioner of Incone-tax

is enpowered to call for -~ and

exam ne the record of any

proceeding and i f he considers that

the order passed by the Assessing

Oficer is erroneous in so far as

it is prejudicial to the interests

of Revenue,, he may pass such order

thereon as the circunstances of the

case justify, including an order

enhanci ng or nodi fyi ng t he

assessment, or cancelling the sane

or directing a fresh assessnment. By

the Fi nance Act , 1988, an

Expl anati on was substituted wth

effect from 1st June, 1988, to the

rel evant sections of the |Incone-tax

Act, Wealth-tax Act and Gft-tax

Act to clarify that the term

"record” would include all records

rel ating to any proceedi ng

avail abl e at t he time of

exam nation by the Conm ssioner

Further, it was also clarified that

the Conmissioner is conpetent to

revise an order of assessment

passed by the Assessing O ficer on

all matters except those which have

been considered and decided in an

appeal . The above Expl anation was

incorporated in the Finance Act,
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1988, to clarify this | ega
position to have have always been
in exi st ence. Sone Appel | ate
Aut horities have, however, decided
that the Explanation wll apply
only prospectively, i.e., only to
those orders which are passed by
the Commissioner after 1.6.1988.
Such an interpretation is against
the legislative intent and it is,
t her ef ore, pr oposed to anmend
section 263 of the incone tax Act,
SO as to clarify t hat the
provi si ons of the explanation shal
be deenmed to have  always been in
exi st ence.
Amendnent s on- the above lines have
been proposed in section 25 of the
Weal th-tax Act and section 24 of
the Gft-tax Act also."
After  that amendnment, the rel evant part of the
Expl anati on reads as under
"Expl anation.- For the removal of
doubts, it is hereby declared that,
for the purposes of this sub-

section, -

(a). .o

(b) "record" shall include and
shall be deened always to  have
included all records relating to
any proceeding under ~this Act
avail abl e at t he time of

exam nation y the Conmi ssioner”,

After referring to the history of ~ this provision, we
will now refer to the decisions, which were relied upon by
the | earned counsel in support of the rival contentions wth
respect to the correct interpretation of the word "record"
The Calcutta Hi gh Court in Ganga Properties vs. lI'ncone-tax
Oficer [(1979) 118 I TR 447], after observing that provision
of section 263(1) of the Act has to be understood on its
own | anguage and in the context of the revisiona
jurisdiction of the Conm ssioner conferred by it and-also
the schene of the Act, held as under: -

"Whereas s. 263(1) of the Act uses

the words "is erroneous" and not

the words "has become subsequently

erroneous". Under this section, the

Conmi ssi oner  may call for and

exam ne "t he record" of t he

"proceeding" in order to consider

in his revisional jurisdiction as

to whether the order in question by

the ITO"is erroneous" . Therefore,

he is to call for the "record" of

the "proceedi ng" which was before

the ITO and examine it in order to

consi der whether on the basis of

the material which were before the

| TO and formed part of that record

the order passed by the ITO is

"erroneous" and prejudicial to the

interests of the revenue.

Therefore, the materials which were

not in existence at the tine the

assessment was nmade but afterwards
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cane into existence cannot form
part of t he record of t he
proceeding of the ITO at the tine

he passes t he or der and,
accordingly, it cannot be taken
into consi derati on by the
Conmi ssioner for the purposes of
i nvoking his jurisdiction under

this section, for he is not an

appel l ate authority under this

section and exerci se only

revi sional jurisdiction and hence

he can only take into consideration

the record as it stood before the

| TO and the materials in such

record for the purposes of

ascertaining whether the order in

guesti on was erroneous and

prejudicial tothe interests of the

revenue.

In other —words, any material which

cones into exi stence later on

cannot form part of the record of

the 1 TO for the puposes of invoking

the Conmi ssioner’s power under s.

263(1) of the Act. And it is only

after the proceeding is lawfully

initiated by ‘the Conmi ssioner on

the basis of the record of the ITO

that the Conm ssioner can take into

account any naterial which my cone

into existence later on in view of

the expression "after naking or

causing to be nade such enquiry as

he deems necessary" used in the

second linb of this section.”

The Calcutta Hi gh Court interpreted the word "record"
under Section 263 (1) before it was anended by the Finance
Acts of 1988 and 1989. Follow ng that decision Kerala High
Court in Conmi ssioner of Income-Tax vs. MA. Unneerikutty
[(1992) 194 | TR 546], also took the sane view in that case
attention of the Kerala Hgh Court was drawn to - the
anmendnments made by Finance Acts of 1988 and 1989. The Hi gh
Court, however, did not <consider the effect of the said
amendnents as it was of the view that there was no occasion
for the Tribunal to consider the scope of the anmended
Section because it came into force only in 1988, much | ater
than the order disposing, of the revision and , therefore no
such question arose out of the order of the Tribunal. 1t was
submtted by the learned counsel for the respondent that
Section 263(1) as thus interpreted by the Calcutta and
Kerala High Courts before it was amended in 1988 and 1989
and, therefore, that was the correct legal position till 1st
June, 1988. The learned counsel also drew our attention to
the decision of Allahabad Hi gh Court in Conm ssioner  of
Wealth Tax vs. Raj Narain Pratap Narain (HUF) [(1989) 177
ITR 34]. In that case, in the wealth-tax proceedings for the
assessment years 1978-79 and 1979-80 the Assessing O ficer
had determined the fair narket value of an inmovable
property at Rs.7,35,086/- as on the two valuation dates
relevant for the years in dispute. After the conpletion of
those assessnents, the Conm ssioner of Walth-tax, on com ng
to know that the property was sold by the assessee on August
18, 1983 for a consideration of Rs. 36 |lakhs, initiated
proceedi ng under Section 25(2) of the Wualth-Tax Act and
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subsequent |y passed an order hol ding the i npugned assessnent
orders erroneous and prejudicial to the interests of the
revenue. On appeal by the assessee, the |Incone Tax Appellate
Tri bunal held that "the expression "record" in section 25(2)
of the Act cannot nean the record as it stands at the tinme
when the action under that section is taken but it means the
record s it stands when the assessnent order was passed by
the assessing officer". In support of this viewthe Tribuna
had relied wupon the decision of the Calcutta Hi gh Court in
Ganga Property’'s Case (supra). Against the order of the
Tri bunal the comnissioner of Walth Tax had preferred two
applications under section 27(3) of the wealth-Tax Act but
they were rejected by the H gh Court. The view taken by the
Al | ahabad High Court was that the question raised by the
Depart ment was acadenic because the Tribunal had not passed
its order entirely on the neaning of the expression "record"
and the other reasoning on which the decision of the
Tri bunal was based was a factual one and was equally fata
to the cause of revenue. This decision is, therefore, of not
any help at-all.

She further submitted that in-a nmatter arising under
the Wealth-tax Act Gujarat H gh Court had also taken the
same view and the Departnent’s special |eave petitions Nos.
8511-13 of 1984 (Conmi ssioner of Wealth-tax vs. Rajshree S.
Parekh) [(1991) |ITR Statutes p. 76] though were heard after
the said two amendnents, this Court dism ssed them sunmarily
and thus the view taken by the GQjarat H gh Court was
uphel d. In that case the Walth-tax Oficer had assessed the
assessee’ s property as per the approved valuer’s report. The
conmi ssioner in suo nmotu revision directed valuation in
accordance wth the departnental valuer's report. The
Tribunal allowed the assessee’s appeal against the order
passed by the Conmm ssi oner and al so rej ected t he
Department’s reference application. The H gh Court also
rejected the reference application made by the Depart nment
had filed the said special |eave petitions in this Court. It
is true that the said special |eave petitions wer e
di sm ssed sunmarily but that would not nmean that this Court
approved the view that was taken by the Hi gh Court.

In a later decision in Commissioner of Inconme-Tax vs.
SSM Ol Extraction Pvt. Ltd. [(1991) 190 404], Calcutta
Hi gh Court itself interpreted the word "record” differently.
In that case the assessnent was conpleted on February 1,
1983. The Income Tax O ficer before he conpleted the
assessment had referred the nmatter of plant and nachinery

and electrical installation to the Valuation Oficer (P&
H's report was not received by the Income Tax Oficer when
the assessment was conpleted. It was received by himafter

the assessnment proceedi ng was conpl eted. The Conm ssi oner of
I ncome- Tax took into consideration the said Valuation Report
and found the assessnment order erroneous. |n that context
the question which had arisen for consideration was whether
the Commi ssioner. in exercise of jurisdiction under Section
263 (1) o the Act could have relied upon the valuation
report which had cone into the possession of the Incone-tax
O ficer subsequent to the conpletion of the assessnent. The
Cal cutta High GCourt held that "the record contenplated in
section 263(1) does not nean only the order of assessnent is
based. The Comm ssioner is entitled, for the purpose of
exercising his revisional jurisdiction, to look into the
whol e evidence. The expression "record" as used in section
263 of the Act is conprehensive enough to include the whole
record of evidence on which the original assessnment order
was passed. The valuation proceeding is apart of the
assessment proceeding. But once the valuation report was
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recei ved by the I ncone Tax officer, although subsequent to
the conpletion of the assessnent, it forns part of the
assessment year in question." It further held that "where
any proceeding is initiated in the course of the assessment
proceedi ng having a relevant and material bearing on the
assessnment to be made and the result of such proceedi ng was
not available wth the Incone-tax officer before the
conpl etion of the assessnent, but the result cane
subsequently, the revising authority is entitled to |ook
into such material as it forns part of the assessnent
records of the particular assessnent year". Calcutta High
Court took this vieww thout referring to the definition of
the word "record" contained in the explanation to Section
263(1) of the Act.

It, therefore, cannot be said, as contended by the
| earned counsel for the respondent, that the correct and
settled legal position, with respect to the neaning of the
word "record" till 1st June, 1988, was that it meant the
record which was available to the incone Tax O ficer at the
time of  ‘passing of the assessnment order. Further, we do not
think that such a narrow interpretation of the word "record
was justified, in view of the object of the provision and
the nature and scope of “the power conferred upon the
Conmi ssi oner. The revisi onal power conferred on the

conmi ssi oner under/ Section 263 is of wde anplitude. It
enabl es the Conmi ssiioner to call for and exami ne the record
of any proceedi ng under the Act. It enpowers t he

conmi ssioner to nmake or cause to be made such enquiry as he
deens necessary in order to find out if any order passed by
the assessing officer. is erroneous insofar ~as it is
prejudicial to the interests of the revenue. After exam ning
the record and after nmaking or causing to be nade an enquiry
if he considers the order to be erroneous then he can pass
the order thereon as the circunstances of the case justify.
oviously, as a result of ‘the enquiry he may cone in
possession of new material and he would be entitled to take
that new material into account. (If the material, which was
not available to the Incone-Tax Oficer when he  nade the
assessment could thus be taken into consideration by the
Conmi ssioner after holding an enquiry, there is no reason
why the nmaterial which had already conme on record though
subsequently to the maki ng of the assessnent cannot be taken
into consideration by him Moreover, in view of the clear
words used in clause (b) of the explanation to~ Section
263(1), it has to he held that while calling for and
exam ning the record of any proceedi ng under Section 263(1)
it is and it was open to the Comm ssioner not only consider
the record of that proceeding but also the record relating
to that proceeding available to him at the tinme of
exam nati on.

The view that we are taking receives support fromthe
two decisions of this Court, though the point which is
rai sed before us was not specifically raised in those tow
cases. In Tax Reference Case No. 11 of 1983 (The
Conmi ssi oner of Inconme-Tax, Qujarat-l vs. Shri Arbuda MIlls
Ltd.) this Court after considering the effect of the
amendnment nmade in Section 263(1) of the Act by the Finance
Act. 1989 whereby lause (c) of the explanation was also
amended with retrospective effect from1lst June, 1988, held
that "the consequence of the said anmendment nade wth
retrospective effect is that the powers under Section 263 of
the Conmi ssioner shall extend and shall be deened al ways to
have extended to such nmatters as had not been considered and
decided in an appeal. Accordingly, even in respect of the
aforesaid three itens, the powers of the Conm ssioner under
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Section 263 shall extend and shall be deenmed al ways to have
extended to them because those itens had not been considered
and decided in the appeal filed by the assessee." In that
case the assessnent was conpleted o 31.3.1978 and the Income
Tax OFficer while computing loss and income of the assessee
had accepted the claim of the assessee in respect of those
three itens. Obviously in the appeals filed by the assessee
those itenms were not the subject-matter of the appeals as
the decision in respect thereof was in its favour. In
respect of those three itens the Conmi ssioner had exercised
his power under Section 263 of he incone-Tax Act and ,
therefore, the question which had arisen for consideration
was "whether on the facts and in the circunstances of the
case, the order of assessnent passed by the I TO u/s 143(3)
read with section 144Bon 31.7.1978 had merged with that of
the Commi ssioner (appeals) dated 15.10.1979 in respect of
the three itens indispute so as to exclude the jurisdiction
of the ~Conm ssioner of Income-Tax under sec 263?" Thus the
amendnment ‘made in clause @was held applicable to the orders
passed before 1st June, 1988.

In South India Steel Rolling MIls, Madras vs.
Commi ssi oner of Inconme Tax, ~Madras [1997 (9) SCC 728], the
Conmi ssioner in exercise of his power under Section 263 had
wi t hdrawn t he devel opnent rebate granted for the years 1962-
63, 1963-64, 1967-68 and 1968-69 on the ground that since
the partnership stood dissolved on 3.3.1968 on the death of
one of the two partners, before the expiry of eight years
the assessee firmwas not entitled to the benefit of the
devel opnent rebate under Section 33(1) (a) of the Act. The
said order passed by the Comm ssioner was chal |l enged before
the Tribunal but the assessee’s appeal had failed. At its
instance the follow ng question was referred to the Madras

H gh Court: -
"Whet her on t he facts and
ci rcunst ances of the case the
revision of assessment under

section 263 by the Comm ssioner for

wi t hdrawi ng the devel opnent rebate

granted for Assessnment years 1962-

63, 1963-64, 1967-68 and 1968-69 is

proper and justified."

The High Court also decided agai nst the assessee. In
the appeal filed by the assessee the order of Conmi ssioner
was chal l enged inter alia on the ground that the power under
Section 263 could have been invoked on the basis of the
record as it stood when the order was passed by the Income
Tax Officer and that it was not open to the Conmmi'ssioner to
take into account dissolution of the assessee firm which
took place after passing of the assessment order because
that circunmstance was not disclosed by the record which was
before the Incone Tax Oficer. Rejecting this contention
this Court held "As regards his taking into consideration an
event which had occurred subsequent to the passing of the
order by the Income-Tax Oficer, it may be stated that in
Expl anation (b) in Section 263 there is an express provision
wherein it is prescribed that "record shall include and
shal | be deened al ways to have included all records relating
to any proceeding under this Act available at tinme of
exam nation by the Commi ssioner". The death of one of the
two partners resulting in the dissolution of the assessee
firmon account of such death took place prior to the
passing of the order by the commssioner and it could,
therefore, be taken into consideration by him for the
purpose of exercising his powers under Section 263 of the
Act." In that case also the anendnent was held applicable to
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an order passed before 1st June, 1988.

We, therefore, hol d that it was open to t he
Conmi ssioner to take into consideration all the records

available at the tine of examination by him and thus to
consider the Valuation Report submitted by the Departnenta
Val uation Cell subsequent to the passing of the assessnent
order and, so the order passed by himwas legal. The Hi gh
Court was wong in taking a contrary view W, therefore,
allow this appeal, set aside the judgnment and order passed
by the High Court and answer the question referred to the
Hi gh Court in the negative i.e. in favour of the Revenue and
agai nst the assessee. In view of the facts and circunstances
of the case, there shall be no order as to costs.




