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ACT:

Crimnal Law /Indian Penal Code, 1980-Section 302 and
34-Deceased attacked by several persons -no specific overt
act attributed to the accused and instead bald statenents
that 15 persons caused injuries to deceased nake in the
F.1.R and Dying Declaration which was later treated as
statement under section 157 C. P.C. -Conviction of the
accused under section 302 and section 302 read with section
34 1. P.C. cannot be sustained.

Sections 302 and 149-Wen 15 persons were specifically
charged of form ng unlawful assenbly and committing nurder
in prosecution of the common object of the assenbly but 11
of them were acquitted, the remaining 4 cannot be convicted
under section 302/149 as being nenbers of the /unlawfu
assenbl y.

HEADNOTE:

The 4 appellants along with 11 others were tried for
nmurder and for causing injuries. The | earned sessions judge
while acquitting all others of all the charges, convicted A-
1, A2, A5 and A-1 on different counts. ~The sentences
awarded to them under various charges including the sentence
of life inprisonnent under section 302 | PC were ordered to
run concurrently. The convicted accused preferred appeal to
the High Court against their conviction and sentences and
the State appeal ed agai nst the acquittal of the rest of the
accused. The Hi gh Court altered the convection of A-1 and A-
2 under section 302 I.P.C. and 302 read with section 34
respectively into one under section 302 read wth section
149 1.P.C. and confirmed the sentence for inprisonnent for
life. Except for this nodification the convictions and
sentences in respect of all the four accused were confirned.
The state appeal against acquittal of all other accused was
di smi ssed.

In this appeal preferred by the four convicted accused
nanely, A1, A2, A5 and A 11 their counsel <confined his
argunents against their convictions and sentences under
section 302 read wth section 149 |.P.C only as the
appel l ants had either already served or had al nbst finished
serving to their sentences awarded to them under other
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char ges.
876

The argunent was that in the absence of a specific finding
to the effect that apart from the 4 appellants t he
prosecution has proved the involvenent of other persons,
section 149 |.P.C. cannot be invoked for convicting them
under section 302 I.P.C. Confirming the convictions and
sentences of the appellants under other charges but allow ng
their appeal against their conviction and sentence under
section 302 |.P.C. read with section 149 I.P.C. this Court,

HELD: Since the accused who are convicted were only
four in nunmber and the prosecution has not proved the
i nvol venent of other persons and the court below have
acquitted the other accused of all the offences, section 149
cannot be invoked for convicting the four appellants herein
The | earned judges were not correct in stating that Al, A2,
A5 and All can be held'to be the menbers of an unlawfu
assenbly ~along with sone other unidentified persons on the
facts and circunstances of this case. The charge was not that
accused 1,2,5 and 11 "and ot hers" or "and other unidentified
persons” forned into an unlawful assenbly but it is that
"you accused 1 to 15" formed-into an unlawful assenbly. It
is not the prosecution case that apart from the said 15
per sons there were other persons who were involved in the
crime. Wien the 11 other accused were acquitted it neans
that their involvenent in the offence had not been proved.
It would not also be pernmissible to assune or conclude that
others named or unnamed acted conjointly with  the charged
accused in the case unless the charge itself specifically
said so and there was evidence to conclude that some others
also were involved in_the conmmission of the of f ence
conjointly wth the charged accused in furtherance of a
comon obj ect. [882A-D]

Amar Singh v. State of Punjab, [1987] 1SCC 679 and
Mai na Singh v. State of Punjab, [1976]3SCR 651, foll owed.

JUDGVENT:

CRIM NAL APPEALLATE JURI SDI CTI'ON: Cri m nal  Appeal No.
680 of 1987.

From the Judgenment and Order dated 16.8.1984 of the
Andhra Pradesh High Court in Cl. A No. 604 of 1982.

N. Santosh Hegde, A.D.N. Rao and A, Subha Rao for the
Appel | ant s.

G Prabhakar for the Respondent.

The Judgenent of the Court was delivered by
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V. RAMASWAM , J. The appellants along 11 others  were
tried for causing the murder of on Appikatla Tataiah, and
for causing injuries on Jarugu Ranma Kot eshwararao (PW2) on
24t h June, 1981 near ‘' Manchineeti Cheruyu (fresh water tank)
at or about 8.00 P.M in Machavaram Vil l age.

The | ear ned Sessi ons Judge, Kri shna Di vi sion
Machi | i patnam by his Judgnment dated 16.7.1982 acquitted A-3,
A-4, A6 to A10, A-12 and A-15 of all the charges. He
convi cted Kurakul a Naganel | eswarao (A-1), Jarugu Kotaiah (A-
2), Appikatla Krishnanmurthy (A-5) and Appi katla Nagulu (A-
11) under section 148, Indian Penal Code and sentenced each
of themto undergo two years rigorous inprisonnent. A-1 was
further convicted under section 302, |IPC and sentenced to
imprisonment for life. A-2 was convicted under section 302
read with section 34, |PC and sentenced to inprisonnent for
life. A5 and A-11 were convicted under section 302 read
with section 149, |IPC and each of themwere sentenced to
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undergo inprisonment of life. Regarding the attack on PW2
j arugu Rama Koteshwararao the |earned Sessions Judge
convicted A-1 and A-2 under section 326, IPC read wth
section 149 and sentenced each of themto undergo rigorous
i mprisonnment for four years. The |earned Judge further
convicted A-5 and A-11 under section 324, IPC for causing
sinple hurt to PW2 and sentenced each one of them to
undergo rigorous inprisonnent for two years. A-1 and A-2
were al so convi cted under section 324 read with section 149,
| PC and each of them were sentenced to two years rigorous
i mprisonnent. The sentences awarded agai nst each accused
under various ground were ordered to run concurrently.

The convicted accused preferred Crimnal Appeal No. 604
of 1982 and the State appeal ed agai nst the acquittal of the
rest of the accused in Criminal Appeal No. 630 of 1983. At
the time of adm ssion of appeal, however, the State appea
was di sm ssed as agai nst-A-9, A-10, A-12, A-13, A-14, and A-
15 and it was admtted only as against acquittal of A-3, A-4
and A-6 to A-8. The Hi gh Court confirmed the conviction and
sentence " of A-1, A-2, A-5 and A-11 under section 148, |PC
However, it —alterted the conviction of A-1 and A-2 under
section 302, |IPC and Section 302 read with section 34
respectively into one under section 148 and section 302 read
with section 149 and the sentence awarded thereunder were
al so confirmed. The Hi gh Court also confirned the conviction
and sentences on the ;accused under sections 326 and 324 read
with section 149 and sections 324 read with

878
section 149, |PC ' The sentences were directed to run
concurrently. the | erned Judges of the H gh Court  dism ssed
the appeal preferred by the State in respect of acquittal of
t he ot her accused.

In this appeal Sh. Santosh Hedge, = Senior Advocate
appearing for the accused appellants did not canvass the
conviction of the four appel llants, namely, A-1, A-2, A-5 and
A-11 wunder section 324 and 326, | PC and section 324 read
with section 149, |IPC and section 326 read with section 149,
IPCinrelation to the attack on PW2 but wi thout “prejudice
to his contention that on the facts section 149, I PC’ could
not have been invoked in relation to the -offence under
section 302, PC. This stand was taken on the basis that the
appel l ants had al ready served or had al nbst finished serving
the four year ternms which was awarded for those offences:
The conviction and sentence under section 148 was al so not
canvassed for the same reason w thout prejudice  the above
said contention. He confined his arguments against the
convictions and sentences of A-1l, A-2, A5 and A-11 under
section 302 read with section 149, IPC. The argunent of the
| earned counsel for the appellant was that in the absence of
specific finding to the effect and apart from the four
appel l ants the prosecution has proved the involvenent of
ot her persons, section 149 | PC cannot be used for convicting
for four appellants under section 302. In this connection,
he also relied on the decisions of this Court in Amar Singh
V. State of Punjab, [1987] 1SCC 679 and Miina Singh V. State
of Punjab, [1976] 3SCR651.

So far this part of the case is concerned in the
present case the Hi gh Court observed:

"The |lower court has convicted A-1 under section
302 of the Indian Panal Code for attacking the
deceased. A-2, was convicted under sections 149,
302 r.w section 34, 324 r.w. section 149 and 326
I.P.C. for attacking the deceased. A-5 and A-11
were convi cted under sections 148, 302 r.w. section
149, 324 and 326 r.w. section 149 IPC. As already
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observed the facts and circunstances undoubtedly
show that there was an unl awful assenbly consisting
of nore than five persons and the conmon object of
the unlawful assenbly was to attack and kill the
deceased and attack PW2. As already observed only
such of accused whose presence and participation is
establ i shed can safely be held to be the nenbers of
t he unl awful assenbly. To arrive at such a
concl usion we have indicated that the evidence of
PW 2 to extent consisting with the earlier
versions of Ex. P-2 can
879
safely be accepted to be the basis and i f
corroboration is necessary the sane can be found in
the evidence of PW 1, 3 and 4P. W. 2's evidence
is subjected to scrutiny in the Ilight of the
contents in Ex. P-2. The consistent version
regarding the presence and participation by A1, A
2, A-5 and A-11 can safely be accepted and they can
be held to be the nmenbers of the unlawful assenbly
along with sone others unidentified persons. The
comon obj ect of the unlawful assenbly along with
some ot hers unidentified persons. The conmpn obj ect
of the unlawful assenmbly was to conmt nurder of
the deceased. All of them can be conviction under
section 302 read with section 149 I'PC in as nuch as
there can be no doubt whatsoever that the object of
such an unlawful assenbly of which A1, A-2, A5
and A-11 are menbers isto attack the deceased and
PW2. In this context it nust also  be renmenbered
that PW2 who received the serious injuries, would
be the last person to | eave out the real assailants
and inplicate the innocent persons.".
(Enphasi s suppli ed)
We are of the view that there is sonme confusion in the
statement of the H gh Court. The charges under section 324
and section 326 read with section 149 and section /326 and
section 324 read with section 149 are in relation to the
injuries inflicted on PW2. So far-as injuries inflicted on
PW 2 is concerned as already stated the conviction and
sentence in regard to the sane are not canvassed in this
appeal. So far as the attack on the deceased is concerned P
1 the statenent of PW1 given to the village Minsif on
24.6.1981 i mediately after the occurence stated that:
"...surrounded nmny husband and ny el der brother
armed with axes, curved knives, and spears. Then
Kur akul a Naganal | eswar ar ao hacked ny el der brot her
with curved knife (Yerukala Kathi) on the left
shoul der. Jargugu Kotiah hacked my el der brother
with an axe on the left shoul der. Appikatla Nagul u
beat nmy elder brother on the head with stick
portion of the spear. | raised hue and cry  |oudly
that they are killing ny husband and nmny ‘el der
brother. On hearing ny cries Umuadisetti Pooraniah
and ny sister-in law Srikrishna cane there. the
above fifteen persons caused injuries to ny
husband by beating and hacking with axes, spears
and curved knives (Yerukala Kathi)which were in
their hand. M husband succunbed to the knife
injuries.”
880
It may be seen fromthis report that there is a bald
statement that fifteen persons caused injuries to her
husband (deceased) by beating and hacking with axes, spears
and curved knives (Yerukala Kathi) which were in their hands
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and her husband succunbed to the knife injuries. It did not
attribute any overt act to A-1, A-2, A-5 and A-11, who are
the appellants in this case. The PW gave the statement Ex.
P 2 dated 25.6.1981 recorded by the Minsiff Magistrate,
Avanmi gadda as a dying declaration which was |ater taken as a
statenment under section 157 Code of Crimnal Procedure. In
this so far as the injuries inflicted on the deceased are
concerned he had nerely stated:
"The aforesaid four persons and the other eleven
persons, beat and hacked ny younger sisters’
husband Appi katl a Tatai ah and felled hi m down."
The charges framed agai nst the accused appellants
al so stated
"That you, accused Np. 1 to 15, on the night of
24th day of June, 1981, at about 8. P.M near the
Manchi neeti~ Cheruvu’ in Machavaram Village, Divi
tal uk, were nenbers of an unlawful assenbly and
did, in prosecution of the commopn object of which
viz.” in Killing Appikatla Tataiah, S/o Chittonna
al'ias Chinna Anmanna an d Jarugu Rama Kot eswara
Rao, S/ o Mangai ah of Machavaramvillage...."
Thus the specific prosecution case was that accused 1 to 15
attacked the deceased and no specific overt act was
attributed to any of the accused. It is true that PW 1 in
her evidence stated that A-1 hacked the deceased on the |eft
side of neck with Yerukala Kathi and the evidence of doctor
PW8 showed that this is injury No. 2 which proves fatal by
itself. But in the light of the first information report P-1
and the dying decl aration Ex. P-2 dated 25.6.1981 of PW 2
recorded by the Minsiff Magistrate which was later on
treated as statement —under section 57 of the Crimnal
Procedure Code which did not attributeany specific overt
act to any of the appellant accused in this case, this case
was not accepted by the Hi gh Court. It is because of this
reason the High Court did not accept the conviction of the
appellants 1 and 2, nanely, accused 1 and 2 under |/ section
302 and section 302 and section 302 read with section 34,
accused 1 and 2 under section 302 and section 302 read’ wth
section 34, IPC and altered the conviction into one’ under
section 302 read with the section 149, | PC
The | earned counsel for the appellant also - contended
that the evidence of PW1 apart fromthe fact it was  not
accepted by the High
881
Court in so far as it related to the specific overt acts of
A-1, 2, 5 and 11 are concerned are al so not —acceptable as

they are full of infirmties and inprobabilities and al so by

reason of the possibility of inmproving the case. He had
poi nted out that though PW2 and deceased were said to /have
gone to the Manchineeti Cheruyu (fresh water tank) to verify
whet her the paddy bags kept by themfor soaking  were in
tact, paddy bags were not found the investigating officer or
anybody and they were not recovered. the |[|earned counse

also pointed out, the story that PW 1 and 3 and had gone
that side for calls of nature are also not believable as the
pl ace were | adi es ease was on the opposite direction and
not in the direction of the fresh water. The houses of the
deceased and PW?2 and that of Pw 4 were about 150 yards away
fromthe scene of occurence and the occurrence is stated to
have taken place at 8.00 P.M These |ladies ran to the scene
of occurrence on hearing the cries of the deceased and PW 2.
It was also pointed out that though they stated that when
they (ladies) went to answer the calls of nature they had
taken along with them chanbus or lotas with water, and those
chanmbus or |otas were not recovered. In her evidence PW 1
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stated that when she found her husband |ying dead wth
nunber of injuries and bl ood everywhere she fell over her
husband and wept but none of her blood stained clothes were
recovered. Though they had stated that when she found her
husband PW?2 injured she carried himbut her blood stained
clothes were also not recovered. Though they had stated
before going to the village Minsiff for giving the conpl aint
and after taking PW to the house they have changed the
clothing their evidence clearly throw a doubt as to the
presence at the tine of occurrence. It should be kept in
mnd that P\ is the wife of the deceased PWB. And thus they
are all closely related and the possibility of an
exaggeration or of inproving in their evidence cannot be
ruled out. It may al so be pointed out that these wi tnesses
stated that there was electric |lanmp post and there was no
guestion of any electriclight being on. There is anple
evidence of rivalry between the parties also. In these
circunmstances their presence at the time of occurrence is
doubtful and it is also not possible to believe the evidence
of PW 1,2,3 and 4 in respect overt acts attributed to the
four appellants herein. Infact, as already stated the High
Court was not wlling to accept their evidence in this
regard and that is why the conviction was nmade under section
302 read with section 149, |PC.
882

However, the |earned Judges over-| ooked that since the
accused who are are convicted were only four in nunber and
t he prosecuti on ‘has not proved the invol venent of other
persons and the courts bel ow have acquitted all. the other
accused of all the offences, section 149 cannot be invoked
for convicting the four appellants herein. ~The |Iearned
Judges were not correct in stating that Al, A2, A5 and All
"can be held to be the nmenbers of the unlawful ‘assenbly
along with sonme others unidentified persons’ on the  facts
and circunstances of this case: The charge was not that
accused 1, 2, 5 and 11 "and others’ or "and ot her
unidentified persons"” forned into an unlawful assembly but
it is that "you accused 1 to 15" who forned into an
unl awful assenbly. It is not the prosecution case that apart
from the said 15 persons there were other persons who were
involved in the crime. Wen the 11 other accused were
acquitted it means that their involvenent in the offence had
not been proved. It would not also be permsible to assune
or conclude that others naned or unnaned acted conjointly
with the charged accused in the case unless the charge
itself specifically said so and there was evidence to
conclude that some others also were involved in t he
conmi ssion of the offence conjointly wth the charged
accused in furtherance of a common object.

In Maina Singh's case (supra) the appellant - in/ that
case and four others were charged wth offences under
sections 302/149, |IPC, the appellant with having shot at the
deceased and the other accused with giving blows to the
deceased with a sharp-edged weapon. The Trail Court
acquitted the four accused and convicted the appellant under
section 302 read wth section 34. |IPC. The H gh Court
di smi ssed the appeal for the State against the acquittal as
al so the appellants appeal against the conviction. |In the
appeal before the Suprene Court it was contended for the
appel l ant that it was not permssible to take the view that
a crimnal act was done by the appellant in furtherance of
the common intention of other co-accused when those accused
who had been nanmed had all been acquitted and that all that
was permssible for the High Court was to convict the
appel I ant of an of fence which he m ght have conmitted in his
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i ndi vidual capacity. The head note in the report brings the

rati o of the judgenent correctly and that nmay be quoted:
“In a given case even if the charge disclosed only
t he nanmed persons as co-accused and t he
prosecution wtness confined their testinony to
them it would be permissible to conclude that
ot hers, named or unnaned, acted cojointly with one
of the charged accused if there was ot her

883

evidence to lead to that conclusion, but not
ot herw se.
The charge in the present case related to the
conmi ssion of the offence of unlawful assenbly by
the appellant along with four naned co-accused,
and wth no other person. The trial in fact went
on the basis throughout. There was also no direct
or circunmstantial evidence to show that t he
of fence was comm tted by the appellant along wth
any -~ ot her unnaned person. So when the other four
co-accused had been given the benefit of doubt and
acquitted, it would not be pernissible to take the
view that there nmust have been sone other person
alongwsith with the appellant in causing injuries
to the deceased. the appellant would accordingly
be responsible for the offence, if any, which
could be /shown to have been committed by him
wi thout regard to the participation of others.".

The facts in the Amar Singh’s case (supra) in short
were that seven accused were -charged for ~ nurder under
section 302 read with section 149 | PC. Two out of the seven
accused were acquitted by the Trial Court and on appeal the
High Court acquitted one nore accused. However, ‘the High
Court convicted four of the accused under section 302 read
with section 149 |1PC and sentenced them for life
i mprisonnent. The four convicted accused appealed to this
Court and it was contended on their behalf that after the
acquittal for three accused persons out of seven, the
appel l ants who were renmining four cannot be held to have
formed an unlawful assenbly within the neaning of Section
141, |1 PC and accordingly the charge under section 149 was
not maintainable. Accepting this contention this Court
observed

"As the appellants were only four in nunber, there
was no question of their formng an unlawfu
assenmbly within the meani ng of section 141 IPC. It
is not the prosecution case that apart from the
said seven accused persons, there were other
persons who were involved in the crine. Therefore,
on the acquittal of three accused persons, the
remai ni ng four accused, that is, the appel I'ant s,
cannot be convicted under section 148 or - section
149 I PC for any offence, for, the first condition
to be fulfilled in designating an assenbly an
‘unl awful assenbly’ is that such assenbly mnust - be
of five or nore persons, as required under section
141 1PC. In our opinion, the convictions of the
appel l ants under sections 148 and 149 | PC cannot
be sustained."

884

The ratio of these judgenents are also applicable to
the facts and circunstnces of this case.

In the result the appeal of the appellants against the
convi ction and sentence under section 302 read with section
149, IPCis allowed and the sane is set aside. W, however,
confirmthe conviction and sentence of the appellants under
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R N. J. Appeal al | owed.
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GURMUKH S| NGH
Y,
AMAR SI NGH MARCH 15, 1991
[[N.M KASLI WAL AND K. RAMASWAMY, JJ.]

Indian Contract Act, 1872: Section 23 - Contract
opposed to public policy-Wat is-Agreement to purchase
property in public auction and thereafter convey half the
property-Specific performance of -Wether enforceable.

The respondent field a suit for specific performance of
an agreenent of sale of land or refund of the noney paid to
hi m contendi ng that he and the appell ant had contracted that
the appellant would participate, on their behalf in public
aution to purchase the evacuee property and the appellant
woul d convey half the property purchased thereat and in
furtherance of that he had contributed his share, but the
appel | ant /- who becane the hi ghest bidder and got a sale
certificate issued by the custodi an of the evacuee property
had not performed his part of the contract.

The appellant resisted the suit, and denied the
execution of the agreenent. He also pleaded that the
contract was illegal and void, being opposed to public
policy, and that the relief of specific performance being
di scretionary could not be granted in_ favour of t he
respondent .

The trial court decreed the suit. On appeal by the
appel l ant, both the first appellate court and the Hi gh Court
confirmed the decree. Hence the appeal, by special |eave.

On behalf of the appellant it was contended ‘that the
agreenment was opposed to public policy since it was to knock
out the public property on a mninmum price and, therefore,
voi d under s. 23 of the contract Act, 1872.

Di sm ssing the appeal, this Court.,

HELD: 1.1 Section 23 of the Contract Act adunbrates
that the consideration or object (of an agreenent is |awfu
unless it is forbidden by law, or is of such a nature /that,
if permtted, it would defeat the provision of any |aw, or
is fraudulent; or involved or inplied injury to

886
the persons or property of another; or the court regards it
as immoral or opposed to public policy. In each of  these
cases, the consideration or object of an agreement is
unl awful .  Thus, every agreenment of the .consideration or
object of which is unlawful is void. [888F-GF

1.2 The word "object” would nean the purpose and design
which is the object of the contracts; it is | opposed to
public policy if it tends to defeat any provision of law or
purpose of law, and it becones unlawful and void under s. 23
of the Contract Act. Section 23 is concerned withtonly the
object or consideration of the transaction and not the
reasons or notive which pronpted it. Public policy inposes
certain limtation upon freedom of contract. Certain objects
of contract are forbidden or discouraged by |aw, though al
other requisites for the formation of a contract are
conplied with, yet if these objects are in contenplation of
the parties when they entered into the agreenent, the |aw
will not permit themto enforce any rights under it. Most
cases of illegality are of this sort; the illegality lie in
the purpose which one or both parties have in mnd. But in
sonme instances the |aw strikes at the agreenent itself, and
the contract is then by its very nature illegal. [888G
H, 889A- B]

1.3 The public policy is not static. It is variable
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with the changing tines and the needs for the society. The
march of |aw must match with the fact situation. A contract
tending to injure public interest or public welfare or
fraudul ent to defeat the right of the third parties is void
under s. 23 of the Contract Act. [892F]

1.4 The object of conducting public sale is to secure
as nuch price or revenue as possible to redeemthe debt of
the debtor or to secure maxi mum price to the exchequer for
use of public purpose. If such a contract to form a ring
among the bidders was to peg down the price and to have the
property knocked out a low price it would defeat the above
econom c interest of the debtor or public welfare. Thereby
the agreement becones fraudulent and opposed to public
policy and is void under s. 23. [ 890E-F]

In the instant case, the facts denponstrate that the
agreement between the appellant and the respondent was only
a conbination to participate at an auction of the evacuee
property. There is no-intention either to peg down the price
or to| defraud the Governnent to knock out the sale at a
| ower price. Thus, the object of the agreenent is not
opposed to public policy, and therefore, it is not void
under s. 23 of the Contract ‘Act. Therefore the agreenent
bet ween t he appel | ant “and the

887
respondent is lawful contract. The courts bel ow committed no
error of law warranting interference.[892H, 893A- B]

Rattan Chand Hira Chand v. Askar Nawaj Jung, J.T. 1991
1SC 433 and Cheerul al Prakash v. Mabadeodas Maiyua & Os.,
[1959] (Suppl.) 2 SCR 406, referred to.

Scott v. Brown. Deorning Mc Nab & Co., [1892] 2 K B
724 and Mohaned Meerta v. S. V. Raghunadha Gopal ar; 27 Indi an
Appeal s 17, referred to.

Kayjay Industries (P) Ltd. v. Asnew Drunms (P)  Ltd. &
O's.,[1974] 3 SRC 678; Central Inland Water Transport Corpn.
Ltd. & Anr v. Brojo Nath Ganguli & Anr., {1986] 2 SCR 278
and Del hi Transport Corporation v. D.T.C. Mazdoor Congress &
Os., AIl.R 1991 SC 190, inapplicable.

Chandra Sreenivasa Rao v. Korrapati Raja Rama Mbhana
Rao and Anr., A Il.R 1952 Madras 579; Ram Lal® Msra v.
Raj endra Nath Sanyal, A 1.R (1933) Qudh P. 124 at 127; Nand
Singh @ Chuddha v. Enperor, A l.R (30) 1943 Lahore 101;
Hut chegowda v. H. M Basaviah, A I.R 1954 Msore 29;
Rat anchand Hirachand v. Askar Nawaz Jung & Os., A |l.R 1976
A P. 112; M. lIssac V. Sreeranula, A l.R Mud. 289=11946] 1
Madras Law journal, 187; Ramalingiah v. - Subbaram Redd
A l.R 1951 WMad. 390; Mhafazul Rahimv. Babulal, A Il.R
1949 Nagpur 113 and Lachhman Das & Ors v Hakim Sita Ram &
Os. Al.R 1975 Del hi 159, referred to.

Chitty's contract, 26th Edn., Vol. | Paragraph 1134, P
686 and Hal sbury’s Laws of England. Fourth Edition, Vol. 9
Paragraph 392 at p. 266 and paragraph 746 at 383, referred
to.

&

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1335 of
1977.

From the Judgenment and Order dated 7.3.1977 of the
Punj ab & Haryana High Court in R S. A No. 1162 of 1966.

J.M Khanna and M. |.B. Gaur for the Appellant.

Dhruv Mehta, Aman Vachhar, S.K  Mehta, Arvind Verma and
Ronesh Chand for the Respondent.
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The Judgenent of the Court was delivered by

K. RAMASWAMY, J. The unsuccessful defendant/appell ant
resi sted the suit of the respondent for specific
performance of the agreenent of sale of 27 Bhigas and 2
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Biswas of the land situated in Chakkar Karman Vill age.
According to the respondent he and the appellant contracted
that the appellant would participate on their behalf in a
public auction to purchase the evacuee property. he
contributed his share. The appellant agreed to convey half
the property purchased at the auction. The appellant becane
the hi ghest bidder for a sumof Rs. 5,000 and he contri buted
his share and the sale was confirmed on March 11, 1964 and a
sale certificate was issued by the custodian of he evacuee
property but the appellant had not performed his part of
the contract. Accordingly he laid the suit for specific
performance or refund the anpbunt advanced by him The suit
was resisted by the appellant denying the execution of the
agreenent and al so pl eaded that the contract is illegal and
voi d bei ng opposed to public policy. The relief of specific
performance bei ng di scretionary cannot be granted in favour
of the respondent. The Trial Court decreed the suit; on
appeal ~and on further second appeal the District Court and
the Hi gh Court confirned the sane. Thus this appeal on
soci al leave under Art. 136 of the Constitution.

The —contention neatly argued by Shri Khanna, the
| earned counsel for the appellant, is that the agreenent is
opposed to public policy and, therefore, it is void under s.
23 of the Contract Act, 1872. According to himthe agreenent
was to knock out the public property on a mninmumprice and
that, therefore, the object of the agreenent is opposed to
public policy and is hit by s. 23. W found no force in the
contention . Section 23 of the Contract Act adunbrates that
the consideration or object of an agreenent is lawful unless
it is forbidden by law,. or is of such of nature that, if
permtted, it would defeat the provision of any law, or is
fraudulent; or involved or inplied injury to the persons or
property of another; or the court regard it as imoral or
opposed to public policy. In each of  these -cases, the
consi deration or object of an agreement is a said to be
unl awf ul . Every agreenent - of which the obj ect or
consideration is unlawful is void. The word object would
nean the purpose and design which is the object of the
contract, if is opposed to public policy which tends to
defeat any provision of |law or purpose of law, it ~becones
unl awful and thereby it is void under s. 23 of the Contract
Act. Section 23 is concerned with only the object  or
consideration of the transaction and not the reasons or
notive which pronpted it. Public policy inposes certain
[imtations upon free-
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dom of contract. Certain objects of contract are forbidden
or discouraged by |law, though all other requisites for. the
formation of a contract are conplied with, year. if ~ these
objects are in contenplation of the parties when they

entered into the agreenent, the law will not permt -them to
enforce any rights under it. Mdst cases of illegality are of
this sort: the illegality lies in the purpose which one or

both parties have in mnd. But in sonme instances the |aw
strikes at the agreenment itself, and the contract is then by
its very nature illegal. Wenever a plea of illegality or
agai nst public policy is raised as a defence to a
contractual claim the test to be applied is: Does public
policy require that this claimant, 1in the circunstances
whi ch have occurred, should be refused relief of which he
woul d ot herw se have been entitled with respect to all or
part of his claim. In addition, once the court finds that
the contract is illegal and unenfocreable, a second question
should be posed which would also lead to greater clarity:
do the facts justify the granting of sone consequentia
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relief (other than enforcenent of the contract) to either of
the parties to the contract.
In Chandra Sreenivasa Rao v. Korrapati Raja Rama Mbhan
Rao and Anr., A l.R 1952 Madras 579, Subba Rao J., as he
then was, while considering the word "object” ins. 23 of
the Contract Act in the context of enforceability of the
debt secured to celebrate the marriage of the mnor which
was prohibited by the Child Marriage Restraint Act, held
that the word "object" in s. 23 nmeant "purpose" or "design"
of the contract. The purpose of borrowi ng was unlawful as it
was opposed to the public policy of celebrating the
marri age of a mnor in violation of the statutory
provisions, and therefore, the prom ssory note was held to
be unenforcable. An agreenent between A & B to purchase
property at an auction sale jointly and not to bid against
each other at the auctionis perfectly lawful, though the
object may be to avoid competition between the two. But if
there .is an agreement between all the conpeting bidders at
the auction sale, be it of the court sale or revenue sale,
or sale by the governnent of its property or privilege and
formed a ring to peg down the price and to purchase the
property at knock out price, the purpose or design of the
agreement is to defraud the third party, nanely , the debtor
or Govt. whose property i's sold out at the court auction or
revenue sale, or public welfare. The object or consideration
of the contract, oral or witten, to share such property is
unlawful. There is also inplied "injury to the debtor"
within the neaning of s. 23. Thereby the contract was
fraudulent. The contract thus is also opposed to public
policy and is void. Take for instance four per sons
partici pated at an aution sale; pursuant to their - previous
agreenent, they nade pretext of partici
890
pation in the auction; bid upto an agreed price though the
real value of the property is much nore than what they had
offered for. Here the design or object of their formng a
ring is to knock out the property for a song to defraud the
debtor or public. Wat is the object of the public policy in
this regard ? The scope of public policy was classified into
five groups in paragraph 1134 at p. 686 of  Chitty's on

Contract , 26th Edn., Vol. |, thus:
"Cbj ects whi ch on ground of public policy
invalidate contracts nay, for convenience, be
generally classified into five groups; first,
objects which are illegal by common law or by

| egi slation; secondly, objects injurious to good
government either in the field of donestic or
foreign affairs; thirdly objects which interfere
with the proper working of the nachinery of
justice; fourthly, objects injurious to ~narriage
and norality and fifthly, objects econonically
agai nst the public interest."

In Hal sbury’s Laws of England , Fourth Edition, Vol. 9,
in paragraph 392 at p. 266 it is stated that an agreenent
which tends to be injurious to the public or against the
public good is invalidated on the ground of public policy.
"The question whether a particular agreenment is contrary to
public policy is a question of law, to be determined Ilike
any other by the proper application of prior decisions" The
obj ect of conducting public sale is to secure as nuch price
or revenue as possible to redeemthe debt of the debtor or
to secure naximumprice to the exchequer for use of public
purpose. |If such a contract to forma ring anong the bidders
was to peg down the price and to have the property knocked
out at a low price would defeat the above econom c interest
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of the debtor or public welfare. Thereby the agreenent
becormes fraudul ent and opposed to public policy and is void
under s. 23 . In RamLal Msra v. Rajendra Nath Sanyal,
A l.R (1933) Qudh p. 124 at 127 the finding was that the
agreement was not merely of an honest conbination between
two bidders to purchase the property at an advantageous
price but goes further by resorting to secret artifice for
the purpose of defrauding a third person, nanely, the riva
decreehol der. Accordingly, it was held that the agreenent
was fraudul ent and that, therefore, void under s. 23 of the
contract Act; Sanme is the view expressed by the Lahore Hi gh
Court in Nand Singh @Chudda v. Emperor, A Il.R 30 1943
Lahore 101 and in Hutchegowda v. H M Basaviah, A Il.R
(1954) Mysore 29. In Rattan Chand Hira Chand v. Askar Nawaj
Jung,J. T. 1991 1 SC 433 this Court held that an agreenment to
i nfluence authorities to obtain favourable verdict was held
to
891

be opposed to public policy and void under s. 23 and
approved ' the decision of the A P. High Court in Ratanchand
H rachand  v. Askar Nawaz Jung & Os. A l.R 1976 A P. 112.
An agreenent to rig the market for share has been held to be
fraudul ent and unenforceable in Scott v. Drown, Deorning
McNab & Co. [1872] 2K B. 724.

In Hal sbury’s Laws of England Fourth Edition, Vol. 2,
paragraph 746 at p. 383, it was stated that where good were
purchased at an auction by a person who had entered into an
agreement with another or others that the ‘other or the
ot hers, or some of them shall abstain from bidding for the
goods, and he or the other party, or one of the other
parties, to the agreenent is a dealer, the seller may avoid
the contract under which the goods are purchased. = \Were a
contract is avoided by virtue of this provision, then if the
pur chaser has obtained possession of the goods and
restitution thereof is not made, the persons who were
parties to the agreenent are jointly or severally liable to
make good to the vendor any | oss he sustained by reason of
the operation of the agreenent. I'n Ml. Issac v. Sreeranul u,
A l1.R 1946 WMad. 289=(1946) 1 Madras Lw Journal, 187 the
Madras Hi gh court held that an agreenent between two bi dders
not to bid against each other at an auction is not illega
and is not opposed to public policy. The same was followed
in Ramalingiah v. Subbartami Reddi, A l.R 1951 Mad 390. In
Mohaf azul Robim v. Babulal, A Il.R 1949 Nagpur 113 the
Nagpur Hi gh Court al so held that persons agreeing not to bid
agai nst each other is not opposed to public policy.

The Division Bench of Del hi Hi gh Court in Lachman Das &
Os. v. HkimSita ReRm& Os. AIl.R 1975 Del hi( 159 had to
consider that an agreenment entered into by the parties not
to bid at the auction against each other is not opposed to
public policy, and therefore, it is not avoid. Wile
upholding the agreement it was also held that wher e
agreements are likely to prevent the property put up for
sale in not realising its fair value and to dunp the sale
would certainly be against public good and, therefore, is
voi d being opposed to public policy. In Cheerulal Prakash v
Madadeodas maiyua & Os., [1959] (suppl.) 2 SCR 406 this
court held that though a wagering contract was void and
unenforceable under s. 30 of the ContractAct, it was not
forbidden by law and agreement collateral to such a
contract was not unlawful within the neaning of s. 23 of the
Contract Act. A partnership with the object of carrying on
wagering transaction was not therefore, hit by s. 23. 1In
Mohoned Meerta v. S. V. Raghunadha Copalar, 27 I ndi an
Appeal s, 17 the sale was inmpugned, on one of the grounds
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that the agreement was made for the benefit of the Papanand
Zam dar and

892
the appellant, intended to sell the property back to the
former when he should be in a position to repurchase it and
both of them had conbi ned to di ssuade persons from bidding,
and did in fact dissuade them Thereby they purchased the
property for |esser price than the real value. The execution
was set aside. On appeal, the Hi gh Court did not agree with
the finding that the appellant and the Jainilabdin and the
Papanand Zam ndar did conmbine to di ssuade the persons from
bi dding but fount that the appellant played fraud on the
court by suppressing the contract as being a decree hol der
obtai ned |eave of the count and bid in the auction
Therefore, the sale was void on that ground. On further
appeal the judicial commttee found that the ground on which
the Hi gh Court set aside the sale was not pleaded, nor an
opportunity given to the appellant. Therefore, for the first
time that ground cannot be taken before the H gh Court and
havi ng disagree with the executing court that there was an
agreement -to dissuade third party to participate in the bid,
the sale cannot be set asideon the new ground. The Privy
Council confirnmed the sale: On those facts the ratio is of
no assistance to the appellant since there is no agreenent
bet ween the appel l'ant ‘and the respondent to di ssuade third
party to participate in the bid.

The ratio in Kayjay Industries (P) Ltd. v. Asnew Druns
(P) Ltd. & Ors. [1974] 3 SCR 678 is of no assistance to the
appel l ant. Therein  the executing court, on 'the previous
occasion, with a viewto secure better price did not confirm
the sale, the conduct of the second sale, therefore, was
held not to be vitiated by any material” irregularity. The
general principles of public policy discussed by this Court
in Central Inland Water Transport Corpn. Ltd. & Anr. wv.
Brojo Nath Ganguli & Anr., [1986] 2SCR 278 and one of us
(KRS, J.) in Delhi Transport - Corporation v. DT.C
Mazdoor Congerss & Os. A Il.R 1991 SC 190 are of no
assistance on the facts in this case. The public policy is
not static. It is variable with the changing tinmes and the
needs of the society. The March of |aw nust match with the
fact situation. A contract tending to injure public interest
or public welfare or fraudulent to defeat the rights of ~the
third parties are void under s. 23 of the Contract Act.

Fromthe record it is clear that there were as nany  as
si x bidders who participated in the auction, the upset price
was fixed at Rs. 1,000. The auction was started wth the
bid at Rs. 1,000 and ultimately at 20th knock the highest
bid of the respondent was at Rs. 5,000. Thus, the facts
denonstrate that the agreenment between the appellant’ and
the respondent was only a conbination to participate at an
auction of the
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evacuee property. There is no intention either to peg down
the price or to defraud the Governnent to knock out the sale
at a lower price. Thus, the object of the agreenent is not
opposed to public policy, and therefore, it is not void
under s. 23 of the Contract Act.

Thus, on the facts of this case we have no hesitation
to conclude that the inpugned agreenent between t he
appel l ant and the respondent is lawful Contract. The Courts
bel ow committed no error of law warranting interference. The
appeal is accordingly dismssed, but in the circunstances
without costs as we did not call upon the respondent to
argue the case.

N. P. V. Appeal dism ssed.
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