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P. K. BALASUBRANMANYAN, J.
1. Leave granted.

2. This appeal arises out of a suit for partition
The appel |l ant before us is the plaintiff in the suit.

3. The suit property consisted of two buildings and
the land on which it stood. The plaintiff held 66.94% of
the shares therein. In ternms of fraction, this cane to 83

out of 124 shares. Defendant No. 1 held 8 out of 124.

Def endants 2 to 7 each held 4 out of 124. Defendant No.

8 held 8 out of 124 and defendant No. 9 held 1 out of 124
shares. The total extent was said to be 64333 sq. feet.

Qut of this, the plaintiff - bank was in possession of an
extent of 14930 sq. feet. On 22.6.1977, a prelimnary
decree for partition was passed. |t was declared that the
plaintiff was entitled to 83 out of 124 shares and that the
sane be allotted to the plaintiff. It also directed that other
sharers be allotted their respective shares. The
prelimnary decree becane final. It is necessary only to
noti ce that respondent No. 1 before us was not a partyto
the prelimnary decree and no share was allotted to-it.

But, it appears that subsequently, respondent No. 1
purchased the shares of defendants 1 to 4 and 9 and
respondent No. 5 acquired 8 out of 124 shares taking an
assi gnment from defendant No. 8. Thus, both

respondents 1 and 5 before us who were inpl eaded in-the
final decree proceedi ngs, were assignees from sharers,
subsequent to the prelimnary decree.

4, A conmi ssion was issued for actual effecting of
di vision pursuant to the prelimnary decree. The
Conmi ssi oner assisted by a surveyor for valuation of the
property, found that a partition by netes and bounds

could not conveniently be made. The buil di ngs were

val ued at Rs. 25,00,000/- At this stage, defendant No. 8
owni ng 8 out of 124 shares, noved an application for sale
of the property. It is somewhat surprising that the
plaintiff - bank which held upward of a npiety of shares,
did not seek to enforce its rights to buy the rights of the
other sharers in terns of Section 3 of the Partition Act.
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The court, on that application by defendant No. 8, took
note of the report of the Comm ssioner that it was not
convenient to divide the properties by nmetes and bounds

and directed by order dated 21.7.1987, that the property

be sold in public auction. The sharers were given liberty
to participate in the sale and to set off the purchase price
to the extent of their shares. It appears that this order
was not inplenented. It is difficult to understand why the
matter did not surface before the court for about 12 years
and why the court did not ensure that its order was
conplied with or if the parties were at default to deal with
that default in an appropriate manner. VWat is seen is

that respondent No. 5, the assignee fromone of the

sharers, noved a fresh application for sale of the property.
On 1.3.2000, the court noticed the earlier order dated
21.7.1987 and directed theinplenmentation of that order

but ordered a fresh valuation, in view of the |apse of tinmne.
The joint receivers were discharged. It is unfortunate that
the joint receivers were allowed to continue for nore than
12 years in'such a sinple suit for partition which was only
awai ting the passing of a final decree after sale of the
properties as per order dated 21.7.1987 incurring
unnecessary expenditure for the estate. As we see it, the
court was called upon to play a nore active role in

di spensation of justice and should have ensured that this
suit for partition filed as early as on12.5.1975 stood

di sposed of finally within a reasonable tinme after the
prelimnary decree, especially when the issue involved was
such a sinple one. W are constrained to make these
observati ons because of our unhappi ness at the

tardi ness of the process of court, which is one of the
aspects that is held out as a discrediting one for the
judiciary. W do hope that the court concerned would
ensure that such matters periodically surface before it and
they are dealt with in an appropriate mnner, but with a
l[ittle nmore expedition.

5. The val uer submtted a fresh val uati on and
suggested that the value would be Rs. 1,06, 62,000/ -. At
this stage, wi sdom seens to have dawned on the plaintiff,
who purported to make an application under Section 3 of

the Partition Act seeking to buy the shares of the other
sharers. This petition was rightly dism ssed as the prayer
was barred by the order for sale already nade. An
application for review of that order was also disnissed.

6. Now, the plaintiff purported to file an appea
agai nst the order dated 1.3.2000 by which the court
directed the sale of the property pursuant to the earlier
direction dated 21.7.1987 but on the basis of a fresh
valuation. In that appeal, a Division Bench noticed that
the parties had agreed to settle the natter if a proper

val uati on was made and directed yet another valuation to

be made. This tinme, the valuer valued the property at Rs.
1, 04, 96,000/ -, less by about Rs. 2 |akhs fromthe previous
val uation as per the report dated 12.9.2000. The Division
Bench thereafter disposed of the appeal by directing that
the valuation subnmitted be accepted and the other sharers
execut e conveyances in favour of the plaintiff \026 Bank on
the plaintiff depositing the amount less its share and
making it liable for meeting all Municipal dues. The price
payabl e was |later corrected to show the purchase price as
Rs. 1,06, 42,000/-, higher of the two subsequent

val uations. Thus, the property was directed to be taken

by the plaintiff for the price of Rs.1,06,42,000/-. The
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amount was deposited. The sale was affirned on

24.6. 2005 and the Conmission for partition directed to
handover possession of the vacant portion on the third
floor to the plaintiff, within a week.

7. At this stage, an application was nade to recal
the earlier orders and to stay the inplenentation of the
orders dated 4.5.2005 and 24.6.2005. On 6.7.2005,

respondent No.1 herein, the assignee subsequent to the
prelimnary decree, offered to purchase the property for

Rs. 1, 25, 00, 000/ - as against Rs. 1, 06,42,000/- for which it
was sold to the plaintiff. The court directed the
respondent to deposit Rs.1,25,00,000/- wthout prejudice.
The anmount was deposited. On 26.7.2005, respondent

No.1l herein offered to purchase the property for

Rs. 2, 00, 00, 000/ -. Counsel for the plaintiff sought tine to
get instructions fromhis client. Respondent No.3 who
clained that it had no notice of the earlier order submtted
that it couldnot offer anything nore than

Rs. 1, 25, 00,000/ -.~ The plaintiff was not willing to nake

any hi gher offer but raised the objection that the sale in
its favour had been confirned, it has deposited the price
and nothing nore remained to be done. The Division

Bench of the High Court proceeded to set at naught
everything that had happened earlier including its own
confirmation of the sale in favour of the plaintiff and
asserting that it could not keep its eyes shut to the
enhanced price that may be fetched for the property,
proceeded to go back upon its earlier orders and directed
the property to be sold to respondent No. 1 at Rs. 2 crores
and granted tinme to respondent No. 1 to nmake the deposit.

It is this order of the Division Bench that is challenged by
the plaintiff.

8. At the time of nmoving the Petition for Specia
Leave to Appeal, in addition to taking the stand that the
earlier order confirnmng the sale’in favour of the plaintiff
had becone final, the plaintiff \026 appellant al so offered that
it was willing to deposit a sumof Rs. 2,01, 00,000/- in
spite of the fact that the sale in its favour had been
confirmed for a price of Rs. 1,06,42,000/-. This Court
whil e issuing notice on the Petition for Special Leave to
Appeal passed the followi ng order on 5.9.2005:

"The | earned counsel for the petitioner

submits that there was a concluded sale in

favour of the petitioner and the order of

confirmati on was nade in the presence of

all the parties, and it could not have been

undone nerely because there was a revised

hi gher offer. The | earned counsel further

submits that the petitioner is prepared to

revise its offer to Rs. 2 crores and 1 | akh,

i.e., Rs. 1 lakh higher than the offer of the

respondent No. 1 and this offer deserves to

be accepted i nasnmuch as the petitioner is

in occupation of the 66% of the property

and owns 83/124 noity of shares in the

property, has a confirmed sale in its favour

and the remaining 33% share is mainly in

occupation of the tenants and partly in

occupation of the other co-sharers. The

| ear ned counsel further submits that not

only | aw but even the equities substantially

lie in favour of the petitioner and the

petitioner is revising the offer only to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of

7

di sl odge the of fer made by the respondent
No. 1 which in his submi ssion was not
avail able to be accepted. W record this
statement and issue notice to the
respondents returnable within tw weeks.
Dasti service in addition is permtted.

Learned counsel for the respondent
No. 1 present on caveat takes notice.

Liberty to file additional docunents.
Stay in the neanwhile."

9. Learned counsel for the plaintiff submtted that
the confirmation of sale in favour of the plaintiff on

24. 6. 2005 becane final no one having challenged it in the
node known to | aw either before this Court or before the

sanme court by way of review. It was therefore submtted

that the 'subsequent order nullifying that sale and

directing the sale in favour of respondent No. 1 herein
passed by the Hi gh Court was one without jurisdiction

and was even otherw se a perverse one. Learned counse
further submitted that sharers or assignees fromsharers
could not go on nmaking fresh offers and encouragi ng of

such fresh offers w thout reference to prior orders passed

by the court would make it a never ending process and in

that view it was just and proper for this Court to set aside
the order of the H gh Court now passed and to restore the
order dated 24.6.2005. Learned counsel also pointed out

that the plaintiff after all, was entitled to 83 out of 124
shares and going by the spirit of Section 3 of the Partition
Act, was entitled to purchase the shares of the others

though the plaintiff had not taken proper steps in that
behal f at the appropriate tinme. ~But learned counse

submtted that the spirit of Section 3 of the Partition Act
pervades and that would also justify the confirmation of

the sale in favour of the plaintiff. Learned counsel also
poi nted out that there will be no injustice caused to any of
the sharers in view of the fact that though the plaintiff was
not legally liable to do so, has offered an enhanced price of
Rs. 2,01, 00,000/- and in the circunstances this Court

shoul d accept that enhanced offer and confirmthe sale in
favour of the plaintiff. It was al so enphasised that the
plaintiff was in actual possession of a significant portion of
the premises and equity was in favour of the sale being
confirmed in favour of such an occupant who held the

majority of shares. He also submtted that it was time to
put an end to this litigation involving a sinpleissue, filed
in the year 1975.

10. On behal f of the respondents, especially
respondents 1 and 3, it is contended that the earlier

orders would justify the present order for sale in favour of
the respondent No.1 and since what was inportant was

the best advantage that nay be derived by the various
sharers, there was no reason for this Court to interfere
with the order of the Division Bench inpugned in this
appeal . Learned counsel subnmitted that in the Iight of the
stand adopted by the plaintiff in the H gh Court it was too
late in the day for the plaintiff to raise an argunment based
on the alleged finality of the confirmation of the earlier
sale inits favour. The plaintiff had taken time pursuant
to the order of the court dated 26.7.2005 only to tell the
H gh Court whether it was willing to make a hi gher offer
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and by virtue of its conduct, the plaintiff had waived the
rights that allegedly accrued in its favour by the
confirmation of the sale on 24.6.2005. It was also
submitted that in any event, it could be considered that it
was a review of the earlier order and there was no reason
why in the interests of justice, this Court should interfere.
Learned counsel for respondent No. 3 added that it had

not been served with notice prior to the earlier order and it
was rel evant to consider that all the sharers would have

an advantage if the properties were sold for Rs.2 crores as
agai nst the price of Rs. 1,06,42,000/-. W my also

notice that at the conclusion of the hearing, |earned

counsel for respondent No. 1 offered to purchase the
property at Rs. 3 crores |leaving out the portion held by the
plaintiff V026 Bank in the building to be treated as owned by
the plaintiff V026 Bank itself. Learned counsel for the plaintiff
\ 026 Bank after taking instructions has filed an affidavit
subm tting that the Bank was not in a position to raise its
of fer above Rs.2,01,00,000/- it had made when the above
Petition for Special Leave to Appeal was noved before this
Court.

11. Not hing turns on the argunment of counsel for
respondent No.3 of no proper notice being given to it

bef ore the passing of the order dated 24.6.2005, since
respondent No.3 was not willing and is not willing to raise
any offer to purchase the property for above

Rs. 1, 25, 00, 000/-. Of course, the claimof |ack of notice is
seriously repudi ated on behalf of the plaintiff.. But in the
view we are taking on this question, we do not think it
necessary to pursue this aspect of notice.~ Suffice it to say,
we see no reason to accept the contentions of respondent

No. 3 based on this aspect or to re-open the earlier orders
based on the plea of want of notice.

12. To recapitul ate, there was an order for sale of
the property in auction as early as on 21.7.1987 giving
perm ssion to the sharers to bid and set off. There was a
subsequent order on 1.3.2000 directing a sale based on a
fresh valuation. Instead of ensuring that the sal e took

pl ace, the matter was allowed to linger until the plaintiff
sought assignment of the rights of the others by belatedly
i nvoki ng Section 3 of the Partition Act, which request was
rightly declined. It was then that the plaintiff brought up
the matter before a Division Bench by way of appeal

obvi ously bel ated, challenging the order for sale on fresh
valuation and in that appeal, it is seen that the D vision
Bench ordered yet another valuation on agreenent of

parties and recorded by it and then proceeded to pass an
order confirmng the sale in favour of the plaintiff at the
val ue suggested by the new valuer, of course, after
correcting the valuation to the higher figure shown by the
second valuer. As we see it, the matter should have
stopped here. But then the Division Bench purported to
entertain an application froman assi gnee subsequent to

the prelimnary decree, seeking a fresh sale of the
property. It is in that proceeding that the D vision Bench
has passed the order inmpugned in the present appeal. W
have al ready indicated that what shoul d have been done

was to ensure that the order passed in the year 1987 and
reiterated in the year 1999 was strictly conplied with and
the matter brought to a close in accordance with law. But
by adopting the course it did, the matter was allowed to
drag on. W are of the view that there is no equity in
favour of either of the two subsequent assignees while
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consi dering the bel ated request of one of themfor sale of
the property afresh. It is true that pursuant to the order
for sale by public auction, the property should have been
sold. But, the Division Bench chose the method of

directing a fresh valuation to be made and then accepting
the offer of the plaintiff to purchase and then to pass an
order confirmng the sale in favour of the plaintiff at the
enhanced val uation. This was obviously done on consent

as is recorded in that order. It is in that context that
respondent No.3 cane up with a plea of no notice, which

we have di scountenanced, in view of its failure to put up
any tenable higher offer. At that stage, it does not appear
that any of the other sharers including respondent No.1
herein, raised any objection or nmade any hi gher offer.

It is also difficult toaccept its contention of want of notice
on the materials available. After all, the parties were
bei ng represented by counsel before the court and any
responsi bl.e counsel taking care of the interests of his
client, would have certainly infornmed the client about the
posting of the case and the passing of the order by the
court. The belated offer of respondent No.l1 to purchase
the property for a higher price, does not appear to be bona
fide especially since respondent No.1 is an assignee from
some of the sharers after the prelimnary decree and
apparently is not in possession of any significant portion
of the property. W are satisfied that there is no equity in
favour of the respondent No. 1 and the Hi gh Court was in
error in relying on its conscience being troubled for setting
at naught its own earlier order confirmng the sale in
favour of the plaintiff, passed with the consent of parties
as recorded by it. W are of the view that the inpugned
order is not justified.

13. For that matter, our conscience al so need not be
troubl ed by what we are doi ng, because the plaintiff has
offered that it will take the property, for an enhanced price
of Rs. 2,01,00,000/-, nore than what has now been

accepted by the Division Bench of the H gh Court. "W are
therefore of the view that considering the |arger share held
by the plaintiff and considering the area heldin its
possession, it would be just and proper to accept the offer
of the plaintiff and restore the order dt.24.6.2005 to sel
the suit property to the plaintiff earlier nade by the

Di vi si on Bench of the High Court.

14. Learned Seni or Counsel for the respondent No. 1
spent considerable time on arguing the question of finality

of earlier orders and their binding nature and so on

Those argunents, in our view, are double edged, they nay

hel p respondent No. 1 and they nay al so go agai nst

respondent No. 1. But, it is not necessary for us'to

di scuss those decisions in detail on the facts and in the
circunst ances of the case. W are satisfied that taking

note of the original holders of shares, the contents of the
prelimnary decree, the conduct of the sharers during the
protracted proceedings in the High Court, it would be just

and proper to confirmthe sale in favour of the plaintiff \026
Bank for a price of Rs. 2,01, 00,000/- subject to the

plaintiff being in a position to set off the share of purchase
price due to its share and on deposit of the bal ance

purchase price, or nmaking up the bal ance purchase price

due to the other sharers.

15. After all, our jurisdiction under Article 142 of
the Constitution of India to do conplete justice to the
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parties, in any event would enable us to nmake such a
direction on the facts and in the circunstances of the

case. W think that justice in the present litigation would
be done by permitting the plaintiff, the |larger sharehol der

i n possession of a significant portion of the property, to
purchase the rights of the other sharers rather than
permtting an assignee fromsone of the sharers

subsequent to the prelimnary decree to purchase the
property nmerely because it is in a position to offer a higher
price and has cone forward with a bel ated hi gher offer.

16. In the result, the appeal is allowed. The decision
of the High Court is set aside and the plaintiff \026 Bank is
decl ared as the purchaser of the property for Rs.

2,01, 00,000/-. The plaintiff \026 Bank is permitted to set off
its share of the value andis directed to deposit the val ue

of the other sharers on the basis of the purchase price

now fixed by us.~ \Whatever the ampunts the plaintiff \026

Bank had deposited already in the Hi gh Court, will be

given credit to and the plaintiff \026 Bank will be liable to
deposit only the bal ance amount, if any, remaining

towards the shares of the purchase price of the other

sharers. The ampount woul d be nade up in four nonths.

The direction to the other sharers to execute sale deeds in
favour of the plaintiff contained in the order dated

24.6.2005 will stand affirnmed. A final decree on the above
terns will be drawn up by the H gh Court in accordance

with the relevant rules. In the circunstances, the parties
are directed to bear their respective costs.




