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Union of Indiafiled a Schenme for Rehabilitation of the disabled
people. The project started with financial assistance of Centra
Government/Union of India. The full financial assistance was extended til
1993, whereafter only 50% of financial assistance was provided for by the
Central CGovernnment. - The Union of India, however, took up the entire
financial burden for the project with effect from31.1.1998.

Pilot projects were started under which centres were established in
several States of the country with a view to identify the services required by
the di sabl ed popul ation, to assist the man power required for delivering
those services to themor to work out the nodalities for the types of man
power etc. One of such centres was established in Kharagpur in the State of
West Bengal and another in the district of Mysore in the State of Karnataka.
For the purpose of execution of the said projects, a Project Coordination
Conmittee was constituted. A set of detail ed guidelines were circul ated.
The Project Coordinator would be the nmain agency to inplenent the Project
and woul d function through Menmber Secretary of the State Level Advisory
Conmittee. The Schene dated 3.1.1983 was circul ated with the concerned
State Governnents by the Joint Secretary of the Union of India. The tota
package of services for the disabled starting with awareness in the
conmunity and ending with their econonmic rehabilitation was to contain
with the follow ng el ements: -

"1) Creation of community awareness about the
di sabl ed popul ation in order to seek comunity
participation in the measures for the welfare of the

di sabl ed.

2) parent counseling about the home care and
management of the di sabled child.

3) promot e di sseni nation of information on

prevention, early detection and possibilities of
treatment of the disabled.

4) arrangenents for screening of disabilities and early
referrals.

5) arrangenents for physical rehabilitation including
medi cal or surgical intervention.

6) i ntegration of disabled children in normal schools

schedul e and establishnent or special schools

wher ever necessary.

7) provi sion of vocational training for the disabled.
8) enpl oyment gui dance and pl acenent services both
inintegrated as well as sheltered conditions of the
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di sabl ed. "

The category of enployees found suitable for recruitment for the
project were: (i) Comunity Health Wrkers; and (2) Anganwari Wrkers.
The Scheme envi saged that the Pilot Schene with the infrastructure
provi ded should be utilized by the State Governnents with an intent to
continue the project. The infrastructures created for these pilot projects was
expected to prove to be useful for training the required manpower for future
pilot projects and simlar centres which the State CGCovernnments may like to
establish. The Project Coordinators of the Rehabilitation Centres were the
officers of the State Governnents of States of West Bengal and Karnat aka.
They sel ected the enpl oyees for the said Rehabilitation Centres. The
enpl oyees were offered a salary of Rs. 660/- in the scale of Rs.660-60-1100-
50-5600. Indisputably they have been working for a long tine. Initially as
noti ced herei nbefore, although funds were provided by an outsi de agency,
the sane have been taken over by the Central Government. Terns and
condi tions of service of the enployees appointed were governed by the rules
applicable to the enmpl oyees of the State Governnments. The pay-scales
appl i cabl'e to enployees of the State Governnment were also applied to their
case. The enployees, however, filed Oiginal Applications before the
Central Adnministrative Tribunal, Calcutta as al so Karnataka at Bangal ore,
inter alia, contending that they being the enpl oyees of the Centra
Covernment, the terms and conditions of services applicable to the Centra
Government should apply in their case also. A prelimnary objection was
taken as regards of the jurisdiction of the Tribunal on the prem se that the
applicants were the enpl oyees of the State Governnents. By a judgnent
and order dated 14.7.2000, the Tribunal held:-

"12...So we are, therefore, of the clear opinion that
applicants were appointed by the Project Oficer for and
on behalf of the Central CGovernnent and the Centra
Governnent had direct control over the DRC-and fundis
bei ng provided by Central Government and we are
satisfied fromfacts that the prima facie it is for
determ nation of the relationship between the enpl oyer
and the enployee which is in existence in this case;
Central CGovernnent is enployer of the applicants and
the enpl oyees are entitled to claimto be enpl oyees of
the Central Covernment. In view of the aforesaid

ci rcunst ances, we find that there cannot be any dispute
in this case that the Tribunal has no jurisdiction to
adj udi cate the grievance of the applicants who were
directly appointed and being controlled by the Centra

CGovernment. It is true that the aforesaid applicants are
getting the pay and all owances as per rate prescribed by
the Govt. of West Bengal. It is found that the scale

prescribed by the governnent of Wst Bengal has been
adopted by the concerned authorities under the schene.

So, were adoption of the scale of the State Governnent
does not disentitle the applicants the right of status of the
Central Covernment enpl oyees under the schene.

13. In view of the aforesaid circunstances we are of the
view that the applicants are the enpl oyees of the Central
Government though their salary is being paid as per scale
of the State Governnent. Under the circunstances stated
above, we allow the application with a direction upon the
respondents to treat the aforesaid applicants as enpl oyees
of the Central Government and to grant the relief’s to the
applicants in accordance with the rules in respect of

sal ary, provident fund etc. with i mediate effect. No
cost."

Awit petition filed thereagai nst by Appellants herein has been
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di sm ssed by a Division Bench of the Calcutta H gh Court by reason of the

i mpugned order. The Division Bench although noticed the pleadings of the
parties as al so the subm ssions nmade at the bar at great details, but nerely
hel d: -

"We have carefully considered the subm ssions nade on
behal f of the respective parties and we are inclined to
agree with the findings of the | earned Tribunal regarding
the status of the private respondents herein. The Schene
for setting up the Pilot Projects for the District
Rehabilitati on Centres amply denonstrate that the sane
was a Scherme of the Mnistry of Social Welfare,

Governnent of India, and the State Governnment was

nerely the inplenmenting agency through its officers of
the Social Welfare Directorate. The entire funding and
recruitment process and the manner of functioning, as
provided for in the Schene, is wunder the direct control of
the Central CGovernnent, and even the State Leve

Advi sory Conmittee, which was to be chaired by the
Secretary of the Social Wl fare Departnent, was

required to send periodical reports of the functioning of
the District Rehabilitation Centre to the Centra

Gover nnent . "

M. Doabia, the |earned Seni or Counsel appearing on behal f of
Appel lant, inter alia, contended that keeping in view the schene floated by
the Central Covernnent, the manner in- which the funds were secured and
i mpl enentati on of the schene that took place, it is evident that Respondents
were the enpl oyees of the State of West Bengal and State of Karnataka
respectively. It was subrmitted that in any event as the project has been
wound up from 1st April, 2006 and no budgetary provisions therefor having
been nade for paynment of salaries to the enployees, ‘this Court should pass
an appropriate order. It was urged that the Central Administrative Tribuna
as also the H gh Court applied wong tests in determ ning the rel ationship of
‘ Enpl oyer and Enpl oyee and failed to consider that effective control over
the enpl oyees was with the State Governnents and not the Centra
CGovernment. M. Doabia has al so pointed out that sone of the State
Covernments e.g. State of Chhattisgarh, Rajasthan and 'Tam | Nadu have
taken simlar projects on their own.

M. Jaideep Gupta and M. P. Vishwanath Shetty, | earned Seni or
Counsel appearing on behalf of the State of West Bengal and State of
Kar nat aka, on the other hand, supported the inpugned judgnents.

They, noreover, appeal ed that having regard to the nunber of years
Respondents had served in the projects, the Scheme should either be directed
to be continued or the enpl oyees be directed to be absorbed either by the
Central Governnment or by the State Governnents of West Benga
Kar nat aka, as the case nmay be.

By an order dated 13.9.2006, we recorded as under: -

"A statement has been made by M. T.S. Doabia, |earned
seni or counsel appearing on behalf of the Union that the
Central Governnent has stopped rel easing any fund from
1.4.2006. On a query nmade by us in that behalf it was
stated at the Bar that so far as the enpl oyees of the State
of West Bengal are concerned, they have been paid

salary up to July 2006 and so far as the enpl oyees
working in the State of Karnataka are concerned, they
have been paid their salary up to August 2006. W have
been given to understand that the salary to the
respondents herein could be disbursed by the Counci

only fromthe excess fund available with it fromthe |ast
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years’ budget and the ampbunt now stands exhausted in
vi ew of stoppage of the grant by the Central Government.

We direct the State of Karnataka as also the State
of West Bengal to state on oath as to whether they would
like to continue with the projects in lieu of the schene as
has been done by the States of Chhattisgarh, Rajasthan
and Tami | Nadu. Learned counsel for the Centra
CGovernment shall hand over a copy of the project
adopted by the State of Tami| Nadu, Rajasthan or
Chhattisgarh, as the case may be, to M. Tapash Ray,
| ear ned seni or counsel appearing on behalf of the State of
West Bengal and M. Sanjay Hegde, |earned counse
appearing on behalf of the State of Karnataka so as to
enabl e themto seek instructions as to whether their States
are prepared to continue with the said projects on the
terns adopted by the said States.

We woul d al'so direct the Government of India to
file an affidavit as to what steps, if any, are feasible to be
taken by it for continuation of the project at |east for
sone tinme nore so that solution of the problem may be
found out by this Court inthe neanwhile in the event the
States express their inability to continue with the existing
project. W also direct the respondents to file affidavit(s)
stating as to whether they are ready and willing to serve
ot her projects run/by the Central Government, in the
event the Governnent of West Bengal and Governnent
on the other are not ready and willing to continue with
the projects.

The directors of Social Welfare Department of the
State of West Bengal as al so the State of Karnataka
would also file a status report as regards the project by
26.9. 2006. "

Pursuant to the said direction, the Director of Social Wl fare as al so
the Secretaries of the Social Welfare Departnments of the States of West
Bengal and Karnataka have filed their respective status reports. According
to the respective State Governnments, they are not in a position to take over
the project. It was urged that the State Governments run other projects and
al so provi de adequate funds to Non- Governnental Organi sati ons which
have been working in the field and the projects should, thus, be directed to
be continued by the Central Governnent only:

Inits counter-affidavit, the State of Wst Bengal, inter alia, contended
that the Central Governnment has been running four other projects-in the
District of Mdnapore. The State CGovernnents has other projects for which
budgetary provisions to the extent of Rs. 6 crores per annum have been
made and thus in view of the acute financial constraints, continuation of 'the
projects like the present one would not serve any purpose. An affidavit has
al so been filed by the State of Karnataka al nbost to the sanme effect.

The Parliament enacted the Persons with Disabilities (Equa
Qpportunities, Protection of R ghts and Full Participation) Act, 1995. The
Act was enacted to give effect to the proclamation on the full participation
and equality of people with disabilities on both Central and State
CGovernments. Inplenmentation of its provisions is the primary responsibility
of the State CGovernments. The projects were started at different centres in
different States by the Central CGovernnents by way of a Scheme. The funds
for the said projects initially cane fromthe Central CGovernment. The
purpose of a pilot project has been noticed by us hereinbefore. The contro
of the Rehabilitation Centres for the benefit of the people for whomthe sane
were started was with the concerned State Governnents.

The enpl oyees do not becone the enpl oyees of the Centra
Covernment only because the project was conceived by it or it used to give
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directions fromtine to tine. The tests which are determ native for
ascertaining the relationship of ‘Enployer and Enpl oyee’ are well known
viz. functional test or control test or organisational test etc. For
determ nation of relationship of the enployer and the enpl oyees, separate
tests may have to be applied having regard to the factual matrix involved in
each case. The parties did not adduce any oral evidence before the Centra
Admi ni strative Tribunal. The Central Adm nistrative Tribunal although
referred to sone of the decisions of this Court, but w thout applying them
opi ned that Respondents are the enployees of the Central Governnment. No
reason has been assigned therefor. No analysis of the available materials
was made.

The question has been considered by this Court in Wrkmen of Nilgir
Coop. Mkt. Society v. State of T.N. and Qthers [(2004) 3 SCC 514], wherein
it has been held: -
"Determ nation of the vexed questions as to whether a
contract is a contract of service or contract for service
and whether the enpl oyees concerned are enpl oyees of
the contractors has never been an easy task. No decision
of this Court has |aid down any hard and fast rule nor is it
possi bl e to doso. The question in each case has to be
answered having regard to the fact involved therein. No
single test \026 be it control test, be it organization or any
ot her test \026 has been held to be the determ native factor
for determning the jural relationship of enployer and

enpl oyee. "

[ See al so Haldia Refinery Canteen Enployees Union and Ot hers v.
Indian O Corporation Ltd. and G hers 2005 (5) SCC 51].

In State of Karnataka and O hers v. KGSD Cant een Enpoyees’
Wel fare Assn. and Qthers [(2006) 1 SCC 567], this Court held:-

"We, however, intend to point out that in a case of this
nature even an industrial adjudicator may have sone
difficulty in comng to the conclusion that enployees of a
canteen for all intent and purport are enployees of 'the
princi pal enpl oyer."

We, therefore, with respect, are unable to agree with the findings of
the Central Administrative Tribunal as also the Division Bench of the High
Court.

A question has arisen as to whether the enployees are the enpl oyees
of the State of West Bengal or the District-Rehabilitation Centres. 1In view
of the order proposed to be passed by us, it may not be adverted to at this
state as we are of the opinion that the projects should be continued by the
State of West Bengal and the State of Karnataka as the case may be. Evenif
the States think it fit to close down the project, the services of the enpl oyees
working in the rehabilitation centres should be continued.

In a case of this nature, however, we think it expedient to invoke our
jurisdiction under Article 142 of the Constitution of India. 'The Centra
Covernment has categorically stated that those enpl oyees who woul d opt
for enploynment under the Central Governnent may be accommpbdated in its
ongoi ng projects. Pursuant thereto or in furtherance thereof, the concerned
enpl oyees who have affirmed affidavits showing inclination to serve any
project under the Central Government, may be absorbed by it. Services of
those enpl oyees nmay be utilized by the Central Governnent in any of its
project. They would, however, be continued to be paid salaries on the sane
scal e of pay. Their experience may al so be considered for the purpose of
determ nation of their seniority, subject of course to any rule which is in
operation in the field. Al other financial benefits including those of
superannuatory benefits should be protected. It is, however, clarified that
such enpl oynent under the Central Governnent would be tenporary and
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personal posts which would come to an end with the retirenent of the
concer ned enpl oyees.

Simlarly those Respondents who have opted for their enpl oynent
with the State of West Bengal or the State of Karnataka, as the case may be
woul d be absorbed by the States of Wst Bengal and Karnataka, as the case
may be, on the same terns and conditions as referred to hereinbefore.

Keeping in view the nature of order passed by us, it is clarified that
the sane shall not be treated as a precedent. W also nake it clear that these
orders have been passed by us keeping the stand taken by the parties. These
appeal s are di sposed of with the aforenentioned directions. There shall be
no order as to costs.




