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The facts |eading to these appeal s are as under:

On 28'" COctober, 2001, at 8.00 p.m accused Al to
A.8 arned with sickles (aruvals) and accused 9 to 15 arned
with sticks went to the house of the deceased Seeni appa
Nadar and inquired about PW13 Mariappan, his son. The
deceased informed the accused that Mariappan was not

present in the house. Annoyed at this answer A 13 Ayyanar



Nadar instigated the other accused and all of them attacked
the deceased with their weapons killing himon the spot. As
per the prosecution story the notive for the incident was
the serious aninosity between Mriappan Nadar PW 13 on the
one hand, and A 13 Ayyanar Nadar accused on the other wth
regard to the affairs of the Nadar comunity inasnuch that

they represented two different groups in the Commttee run
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by the community. It also appears from the record that

even prior to this incident, several incidents had taken
pl ace between the parties with conplaints inter se, not
only in court but even in the police station. The incident

in question was w tnessed by Sornammal, the wife of the



deceased, her daughter P.Chellam (PW1l) who was living in a
house about 100 yards away and Miuthu (PW2) the grandson
of the deceased. Sornammal then rushed to the police
station and |odged the report within a short tine. The
Investigating Oficer (PW25) also reached the place of
incident, nmade the necessary inquiries and sent the dead

boy to the hospital for the post-nortem exam nation. The
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post-nortem conducted by Dr. Ramesh (PW17) revealed the

presence of nine incised wounds on the dead body. After
i nvestigation PW25 filed the charge-sheet against A 6,
A7, A9, A10 and A 11 and one Paneerselvam was
subsequently charge-sheeted as well. As the conplainant
was not satisfied with the investigation, she noved the

Madras Hi gh Court for further investigation in the matter



and the High Court by its order dated 11'" Decenber, 2001,
directed that the Superintendent of Police CBCID (PW27) to
exam ne the proceedings hinself and in case he found that
the investigation made by PW25 was faulty, to further
investigate the matter as postulated by Section 173(8) of
C.P.C It appears that further investigation was indeed

made by PW27 whereafter he filed a charge-sheet against
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all the 15 naned persons |eaving out Paneerselvam the 16'"

accused. The matter was thereafter brought to trial before
t he Sessions Judge who by his judgnent and order dated 16'M
June, 2006, held all the accused (Save A. 7 who had died)

guilty as follows :



Appel | ant s Convi cti ons under Sent ence Awar ded
Secti ons.
A-1 to A6 148, 341 and 302 1. One year rigorus
& A-8 | PC I mprisonnment of each of

t he accused for the

of fence under Seciton
148 | PC.

2. One nonth Sinple
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I mprisonment for each
of them for the offence
under Section 341 |PC.
3.Life inprisonment for
t he of fence under
Section 302 | PC for
each of the accused.

A-9 to A-15 147, 341 and 302 1.Six nonths rigorous
Read with 149 | PC I nprisonment for the
of fence under Section
147 1 PC for each of the
Accused.
2. One nonth sinple



I mprisonment for the
of fence under Section
341 | PC
3.Life inprisonment for
t he of fence under
Section 302 read with
149 | PC for each of the
accused.
A-13 323 | PC Si x nmont hs sinple

I nprisonnment for the

of f ence under Section

323 | PC
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An appeal was thereafter taken by the accused to the

High Court. The H gh Court maintained the conviction of

A1 to A6 and A 8 and acquitted the other accused.

Two appeal s have been filed against the order of the
Hi gh Court, one by t he convi ct ed accused in

Crl.A No.584/ 2008 and the second Crl. A Nos.767-768/ 2008 by



- 4-
PW1 the daughter of the conplai nant seeking a reversal of
the H gh Court's judgnent insofar as sone of the accused
had been acquitted and as the conplainant had died before

the evidence could be recorded in the trial Court. Leave
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has been granted in both these matters and we have heard

the | earned counsel for the parties today in extenso.

M. N Natarajan, the |earned senior counsel for the
appellants in Cimnal Appeal No.584/2008 has raised
several issues during the course of hearing. He has first
pointed out that Section 173(8) of the C.P.C. and the

order of the Hgh Court referred to above visualized



“further investigation” in the matter and not re-
investigation but it appeared from the record that PW27
had in fact re-investigated the matter and that in this
eventually the evidence collected by him could not be
| ooked into for the purpose of recording a conviction
against the appellants. He has also submtted that even

assum ng that the further investigation was in order but in
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t he background that the investigation made by PW25 was at

conplete variance with that mde by PW 27, no credence
could be attached to the investigations whatsoever and that
it was thus open to the appellants to contend that the
evi dence collected by both the police officers was |iable
to be disbelieved. He has further pointed out that in the

background of the fact that there were as many as 15 or 16



accused there was no way to identify and to adjudi cate upon

the cul pability of one set of accused fromthe other and as

-5-
such all the appellants were entitled to acquittal. He has

also pointed out that no independent w tness had been
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exam ned though many were available in the village in which

the incident happened and this too cast a doubt on the
prosecution story.

The | earned counsel for the State, M. S. Thananjayan
has on the contrary, submtted that the nmatter had been
further investigated and a fresh charge-sheet had been

filed and a perusal of the charge-sheet would reveal that



the statenents of w tnesses who had been exam ned by PW 25
had been reexan ned as also the statenments of several
other persons had been recorded in addition to sone
statements under Sec.164 Cr.P.C. He has, accordingly,
urged that in a case where the Court felt (as in this case
the High Court did) that the investigation had been side

tracked it was always open to the Court to direct further
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investigation in the interest of justice and could not

leave it to the whins of a dishonest police officer to
scuttle an investigation. The |earned counsel has relied on
several judgnments in support of his plea as well. It has
further been submtted that PW1 and PW2 were the daughter
and the grandson of the deceased and as their presence was

natural, there was absolutely no reason to disbelieve them



the nore so, as PW2 was an educated w tness studying for
hi s Law degree. It has also been pleaded that the Hi gh
Court had in any case separated the grain from the chaff
and given the benefit to such of the accused whose presence

was felt to be doubtful.
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M. S.B.Sanyal, the l|earned senior counsel for the

conpl ai nant - appel | ant in Crl. A Nos. 767- 768/ 2008 has
poi nted out that Section 149 of the IPC had been applied to
the case and even assuming that no injury had been caused
by the acquitted accused their nere presence was enough on
the facts of the case to involve themin the incident. He

has al so urged that the reasons given by the H gh Court in



acquitting the accused were not justified.
We have considered the argunents advanced by the
| earned counsel for the parties. Section 173(8) read as

under :

“173(8): MNotwithstanding in this Section
shall be deenmed to preclude further investigation
In respect of an offence after a report under sub-
section (2) has been forwarded to the Mgistrate
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and, whereupon such investigation, the officer in
charge of the police station obtains further
evi dence, oral or docunentary, he shall forward to
the Magistrate a further report or reports
regarding such evidence in the form prescribed,
and the provisions of sub-sections (2) to (6)
shall, as far as may be, apply in relation to such
report as they apply in relation to a report
forwarded under sub-section (2).”

Sub-section (8) of Section 173 does talks about

“further investigation”. The term “Further investigation”



has, however, not been defined in the Code and nust
therefore depend on the facts of each case as culled from
the record. W find from a perusal thereof that PW27 had
made a conprehensive further investigation, recorded the

statenments of the w tnesses who had al ready been exam ned
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by PW25 and in addition the statenments of several other

wi tnesses as well and their their statenments under Sec. 164
of the Cr.P.C. and on reappraisal had filed a fresh charge-
sheet. We also notice that the question as to whether this
procedure ampunted to a further investigation or re-
i nvestigation had been taken up by the accused in the tria

Court as well, had been discussed conprehensively and had



been repell ed. When this matter cane to the H gh Court a
slight deviation had been nade fromthe stand taken in the
Trial Court and the subm ssions made by the |earned senior
counsel were recorded verbatim as under:

"Though P.W27 continued the further
investigation on the basis of the order passed by
the High Court, Mudras, it cannot be said that
PW 27 has conducted a fair investigation and filed
the final report.”

It wll be seen from a perusal of the aforesaid

JUDGMENT

gquote that there was no criticismas to direction of the

further investigation by PW27 but the point raised was
that the said investigation had not been fair. W are,
therefore, of the opinion that in fact PW 27 had carried
out a further investigation in the matter and not a re-
i nvestigation. M. Natarajan has relied on several

judgnments in support of his plea that what had been done



was a re-investigation. They are 1998(5) SCC 223
(K. Chandrashekharan vs. State of Kerala & O's.), 2008(5)
SCC 413 (Ramachaudhary vs. R Dodhaya Kuamar and Anr.), 2009
(6) SCC 346 (Mtha Bai Pasabai Patel & Os. vs. State of
Qujarat) and 332 (Rama Chandran vs. State of Bihar). The

judgnents nerely reiterate the | egal position that further
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investigation and not a fresh re-investigation can be nade
but , as already nentioned above, the nature of the
i nvestigation whether it anpbunts to a further or a re-
investigation has to be seen from the nature of the

investigation conducted. On facts we find that the



I nvestigation conducted by PW27 was in the nature of a
further investigation.

W have also considered M. Natarajan's argunents
with respect to the finding recorded by the H gh Court on
the evidence. He has first and forenost pointed out that
though the trial Court had convicted all the accused, the

Hi gh Court in appeal had acquitted several of them and it
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had, therefore, to be presunmed that the evidence did not

justify a conviction. W notice that necessary
investigation into the facts has already been nade by the
Hi gh Court as also by the trial Court. W would ordinarily
be hesitant to re-appraise the evidence. W  have
neverthel ess done so and have gone through the statenents

of the two primary wtnesses PW1 and 3 W find absolutely



no reason to disbelieve their statenents as fortified by
the nmedical evidence given by PW17 Dr. Ramesh who had
found the follow ng injuries:
1 A deep cut injury in the centre of the head wth
fracture of parietal bone on left side size 10cm x
3cm Blood comng fromthe fracture site.

2 Acut injury on left parietal region size 5 cmx 3 cm
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near | est ear.

-0-
1 A deep cut injury with fracture of occipital bone size
6cnmx3cm Blood comng fromfracture site.

2 Acut injury near left eye size 4cnx2cm



3 Acut injury on left jaw size 4cnx2cm

4 A cut injury on |left shoul der size 3cnmx2cm

5 Acut injury on left forearmsize 3cnx2cm

6 Two cut inury on the back on left side of |ower chest

size 3cmxl Y2cm

\]

A cut injury near right back side ear size 2cnxlcm

Hyoid Bone is intact.”

JUDGMENT

Both the trial court as well as the Hi gh Court had
found that the eye w tnesses' account stands substanti ated
by the nedical evidence. It nust also be borne in mnd
that the factum of aninosity between the parties stands
admtted. In such a case the real assailants would not be

| eft out although false inplication could be a possibility.



It is in this background that the H gh Court has already
granted the benefit to sone of the accused on the
understanding that the nedical evidence did not indicate
their presence as the acquitted persons were arnmed wth
sticks and no blunt weapon injuries had been detected by
t he doctor.

Li kew se we are of the opinion that the Crl.A Nos.
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767-768/ 08 filed by P.Chellam also lack nerit for the

reasons given above. This court would be hesitant to

reverse a finding of acquittal recorded by the trial Court

-10-



or the H gh Court where the circunstances are not pal pably
wong and the judgnent is not perverse. These adjectives
cannot be applied to the judgnent of the Hi gh Court in the

present case.

Accordingly, all the appeals are di sm ssed.

(HARJI T SI NGH BEDI)

(J. M PANCHAL)
New Del hi ,
Novenmber 11, 2009.



