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These appeal s have been placed before us for deciding a question of

law as to the Constitutional validity of the proviso to Sub-section 1 of
Section 41 of the Narcotic Drugs and Psychotropic Substances

(Anendrent) Act, 2001 (Act 9 of 2001).

Al t hough, the facts and other contentions raised in each of these

appeal s are different, for the purposes of deciding the question of |aw
urged before us, it is sufficient to note that in all these cases the accused
were convicted by the Trial Courts and had filed appeals before the
respective Hi gh Courts. Further, their appeals were pendi ng before the

H gh Courts on 2nd Cctober, 2001, when Act 9 of 2001, cane into force.

In all these cases, the accused were found guilty of offences in connection
with narcotic drugs and psychotropi c substances and were sentenced to
rigorous inprisonment of 10 years and a fine of Rs. One lakh, which was

the m ni mum puni shnent prescribed under the Narcotic Drugs and

Psychotropi ¢ Substances Act, 1985 (hereinafter referred to as "NDPS Act,
1985") as it stood prior to the aforesaid amendnent comng into force

from 2nd Cctober, 2001

The NDPS Act, 1985 contenpl ates severe and deterrent

puni shnment as is evident fromthe mnimumterm of i nprisonnment

prescribed in Sections 21 and 22 of the NDPS Act, 1985, It was found
that a | arge nunmber of cases, in which the accused were found to be in
possession of small quantity of drugs, were really cases of drug addicts
and not traffickers in narcotic drugs and psychotropi c substances. As a
result of the stringent bail provisions there were hardly any cases where
such persons could obtain bail. Thus, the trials were pending for |ong
peri ods and the accused | anguished in jail. Under Section 27 of the Act of
1985, there was a nargi nal concession in favour of drug addicts by
provi di ng a reduced quantum of punishment if the accused coul d prove

that the narcotic drug or psychotropic substance in his possession was

i ntended for his personal consunption and not for sale or distribution

The provisions of NDPS Act, 1985 were anended by the
Anmendi ng Act 9 of 2001, which rationalised the structure of punishment
under the Act by providing graded sentences |linked to the quantity of
narcotic drug or psychotropic substance in relation to which the offence
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was conmitted. The application of strict bail provisions was al so
restricted only to those offenders who indulged in serious offences. The
Statement of bjects and Reasons appended to the Bill declares this
intention thus: -

"Statement of Cbjects and Reasons:- Anendment Act 9 of

2001: - The Narcotic Drugs and Psychotropic Substances Act,

1985 provides deterrent puni shnment for various offences

relating to illicit trafficking in narcotic drugs and psychotropic
substances. Mst of the offences invite uniform puni shnment of

m ni num ten years rigorous inprisonment which may extend

up to twenty years. Wile the Act envisages severe

puni shments for drug traffickers, it envisages reformative
approach towards addicts.  In view of the general delay in tria

it has been found that the addicts prefer not to invoke the
provisions of the Act. ~The strict bail provisions under the Act
add to their misery. ~Therefore, it is proposed to rationalise the
sentence structure-so as'to ensure that while drug traffickers

who traffic in significant quantities of drugs are punished with
deterrent 'sentences, the addicts and those who comit |ess

serious offences are sentenced to | ess severe punishnent. This
requires rationalisation of the sentence structure provided under

the Act. It is also proposedto restrict the application of strict
bail provisions to those offenders who indulge in serious
of fences. "

As a consequence of the Amending Act coming into force on 2nd
Oct ober, 2001, the sentencing structure underwent a drastic change. The
Act introduced the concept of "commrercial quantity” in relation to
narcotic drugs or psychotropi c substances by adding clause (viia) in
Section 2, which defines this termas any quantity greater than a quantity
specified by Central Governnent by notification in the official gazette.
Further, the expression "snall quantity" is defined.in Section 2, sub-
section (xxiiia), as any quantity lesser than the quantity specified in the
notification. Under the rationalised sentencing structure, the puni shrment
woul d vary dependi ng on whether the quantity of offending material was
"smal | quantity", "commercial quantity" or something in between. This is
the effect of the rationalisation of sentencing structure carried out by the
Anmendi ng Act, 9 of 2001, in Section 27. A notification was issued on 9th
Cct ober, 2001, specifying in respect of 239 Narcotic Drugs and
Psychot ropi ¢ Substances, as to what would be "small quantity" and
commer ci al quantity”.

Apart fromthese provisions, the Act of 2001 introduced further
amendnments by substituting a new section for old Section 27 of the 1985
Act. A new provision, Section 32B was inserted by the Arendi ng Act 9
of 2001, which prescribes the factors to be takeninto account for
i mposi ng hi gher than the m ni mum puni shnent. Sections 41 to 43, which
are substituted by the amendnent, deal with the power of issuing warrant
and aut hori zation; power of entry, search, seizure and arrest wi thout
warrant or authorisation; and power of seizure and-arrest in public places.
Si gni fi cant changes were nmade in section 54 of the Act, which deals with
the presunption to be applied in a trial under the Act ‘arising from
possession of illicit articles. Section 41(1) of the Armending Act, 9 of
2001 is the section which determ nes the application or exclusion of the
anmendi ng provi sions, and reads as under: -

"41. Application of this Act to pending cases.\027 (1)

Not wi t hst andi ng anyt hi ng contained in sub-section (2) of
section 1, all cases pending before the courts or under

i nvestigation at the conmrencenent of this Act shall be di sposed
of in accordance with the provisions of the principal Act as
anmended by this Act and accordingly, any person found guilty

of any offence puni shabl e under the principal Act, as it stood
i mredi ately before such commencenent, shall be liable for a
puni shment which is | esser than the punishnent for which he is
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otherwise |iable at the date of the comm ssion of such of fence:

Provided that nothing in this Section shall apply to cases
pendi ng in appeal "

By this Section, Parlianent has declared its intention to apply the
anmended provisions of the Act to: (a) Al cases pending before the court
on 2nd Cctober, 2001; (b) Al cases under investigation as on that date;
and provides that these categories of cases shall be disposed of in
accordance with the provisions of the 1985 Act as anended by the Act of
2001. In other words, the benefit of the rationalised sentencing structure
woul d be applicable to these categories. The proviso, however, makes an
exception and excludes the application of the rationalised sentencing
structure to cases pending in appeal

Learned counsel for the appellant in this group of appeals has urged

that, as a general rule, retrospective anendment of a crimnal statute
woul d be hit by Article 20(1) of the Constitution subject to the exception
that where the anending statute nollifies the rigour of |law, the benefit of
the nmollification shall be available to the accused, whose cases are
pendi ng on the date on which the anmendi ng provi sion conmes into force.
Hence, they contend that the benefit of the rationalised structure of

puni shrrent i ntroduced by the Amendi ng Act of 2001 should al so be nade

avail able to all pending cases (including appeals) in Courts on the date of
the anendnent coming into force. |Inasnuch as the proviso to Section 41

of Act 9 of 2001 denies themthis benefit, by putting themin a different
category, the said proviso is unreasonable and violative of the equality

ri ght guaranteed by Article 14 of the Constitution, resulting in hostile

di scrimnation. They contend that, in reality, there could be no difference
bet ween cases pendi ng before the Courts or cases pending in appeal, since
an appeal is the continuation-of the trial. Hence, they urge that the
classification nade by the |egislature i's unreasonabl e, not based on any
intelligible differentia having rational nexus with the rationale or

obj ectives of the amending Act. They cite in support of their contention
the judgnents of the Punjab and Haryana H gh Court in Ram Si ngh V.

State of Haryana, 2003 (1) EFR 444, -and the Judgrent of the H gh Court

of Madhya Pradesh at Jabal pur in Ranesh v. State of 'Madhya Pradesh

and Anr., (Wit Petition 537 of 2003 deci ded on 25.4.2003 by Division
bench of Deepak M shra and A K Srivastava, JJ.)

Undoubt edly, the two judgnments cited take the view that the

proviso to Section 41(1) of Act 9 of 2001 is hit by Article 14 of the
Constitution and have declared it to be unconstitutional relying upon sone
judgrments of this Court which we shall presently refer to. The correctness
of these Hi gh Court decisions is open to question

In Ratan Lal v. State of Punjab, AIR 1965 SC 444, it was

unequi vocal |y declared by this Court that an ex post facto crimnal |aw,
which only nollifies the rigour of lawis not hit by Article 20(1) of the
Constitution and that if a particular |aw nmakes provision to that effect,
though retrospective in operation, it would still be valid.

In T. Barai v. Henry Ah Hoe and Anr., AIR 1983 SC 150, this
view was reiterated and it was enphasized that if an anending Act
reduces the punishnent for an offence, there is no reason why the accused
shoul d not have the benefit of such reduced punishrment. Relying on
Craies on Statute Law (7th Edn., pp. 387-388), this Court (at p.157, para
22) said:
"The rul e of beneficial construction requires that even ex post
facto | aw of such a type should be applied to mitigate the rigour
of the law . The principle is based both on sound reason and
commonsense. "

There is no doubt as to the correctness of the principle on which the
two judgnents of the H gh Courts rely. Al statutes must be interpreted as
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prospective in operation, unless retrospectivity is expressly declared by

the statute or to be inferred as the necessary intendnent fromthe |anguage
used in the statute. As far as the amendnents introduced in the NDPS

Act, 1985, by Act 9 of 2001 are concerned, Section 41, in terns, says that
the Amending Act would apply to all cases pending before the Court or

under investigation on the date of comrencenent of the Amending Act.

In other words, it is to be applied retrospectively. |f the Act had contai ned
any provisions to the detrinment of the accused, then undoubtedly, it would
have been hit by the rule against post facto |legislation contained in Article
20(1). However, we find that the anendnents (at |east the ones

rationalising the sentencing structure) are nore beneficial to the accused
and amount to nmollification of the rigour of the | aw Consequently,

despite retrospectivity, they ought to be applied to the cases pending

before the Court or even to cases pending investigation on the date on

whi ch the Anending Act canme into force. Such application would not be

hit by Article 20(1) of the Constitution

Not hi ng" much however, turns on this principle as far as the appeal s

bef ore us are concerned. Notwi thstanding the application of the

nol |'i fying provisions of the Act retrospectively, by the proviso to Section
41(1), Parliament has expressly declared that the benefit of the
retrospective nollificatory provisions would not be available to the cases
"pending in appeal". ~What is crucial is whether this segregation of "cases
pendi ng in appeal” and their exclusion fromthe application of the
beneficial effects /of the anmending Act infringes the equality right

guar anteed under Article 14 of the Constitution

Counsel contend that there nay be cases where the trial may have

concl uded before 2nd Cctober, 2001; equally, for reasons not within the
control of the accused, there may be cases where the trials may have

conti nued beyond 2nd Cctober, 2001. Therefore, on account of the
fortuitous reason of quick disposal of trials prior to 2nd Cctober, 2001,
appeal s mi ght have been filed and these could be pending on the date on

whi ch the Amending Act cane into force. 1t is argued that these
fortuitous circunstances should not determne the fate of the accused nor
whet her they should get the benefit of the nollification of the rigour of the
| aw. Counsel contends that persons simlarly situate would be subject to
di scrimnative yardsticks of punishnent only because of fortuitous

circunst ances. According to them the proviso hostilely discrimnates

agai nst the class of cases pending in appeal, the classification is
unsupported by any rational basis or intelligible-differentia having nexus
with the objective of the amending Act. Thus, according to the appellants,
the proviso to sub-section (1) of Section 41 of Act 9 of 2001, infringes
Article 14 and is, therefore, unconstitutional.

In our view, the contention is w thout substance and has to be
rej ected.

A careful scrutiny of sub-section 1 of Section 41 of Act 9 of 2001
shows that all cases have been divided into three categories:

a) Cases pending before the Trial Courts.

b) Cases pending investigation; and

c) Cases where the trials have concluded and which are pending in
appeal

Counsel contends that, barring cases, which are pending

i nvestigation, there is no rational basis for differentiating cases pendi ng
before the Court and cases pending in appeal. They submit that a case
pendi ng in appeal is nothing but an extension of the trial and, therefore,
the two categories of cases (a) and (c) above are identically situated. The
validity of this reasoning needs to be critically appraised.

Before we do that, we may di spose of a subsidiary contention based
on fortuitousness. In State of AP & Os. v. Nallamlli Ram Reddy &
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Os., (2001) 7 SCC 708, a simlar contention, urged to inpugn a statutory
provision as infringing Article 14 of the Constitution, was dism ssed by
this Court in the following words:- [at p.715, para 8]
" What Article 14 of the Constitution prohibits is "class
| egi sl ation" and not "classification for purpose of |egislation".
If the legislature reasonably classifies persons for |egislative
purposes so as to bring themunder a well defined class, it is not
open to chal l enge on the ground of denial of equal treatnent
that the | aw does not apply to other persons. The test of
perm ssible classification is twofold: (i) that the classification
must be founded on intelligible differentia which distinguishes
persons grouped together fromothers who are left out of the
group, and (ii) that differentia nust have a rational connection
to the object sought to be achieved. Article 14 does not insist
upon classification, which is scientifically perfect or logically
conplete. A classification would be justified unless it is
patently arbitrary. If there is equality and unifornmity in each
group, the law wi'll not become discrimnatory, though due to
sone fortuitous circunmstance arising out of (sic) peculiar
situation sonme included in aclass get an advantage over others
so long as they are not singled out for special treatnent. In
substance, the differentia required is that it rmust be real and
substantial, bearing some just and reasonable relation to the
object of the legislation.™

We think that these observations are equally applicable to the cases
bef ore us.

Merely because the classification has not been carried out with

mat hemati cal precision, or that there are sone categories distributed

across the dividing line, is hardly a ground for holding that the |egislation
falls foul of Article 14, as long as there i s broad discernible classification
based on intelligible differentia, which advance the object of the

| egislation, even if it be class |legislation. As long as the extent of over-

i ncl usi veness or under-inclusiveness of the classification is marginal, the
Constitutional vice of infringenent of Article 14 would not infect the

| egi sl ati on.

In the case before us, Parlianent had two di scernibl e objectives in
bringing forth the anendnent of 2001. These are evident from'the
Statement of bjects and Reasons and they are:

(1) Avoi dance of delay in trials; and

(2) Rati onal i sation of sentence structure.

I nasmuch as Act 9 of 2001 introduced significant and nateria

changes in the parent Act, which would affect the trial itself, application
of the amended Act to cases where the trials had concluded and appeal s

were pending on the date of its comrencenent could possibly result in

the trials being vitiated, leading to retrials, thereby defeating at |east the
first objective of avoiding delay in trials. The accused, who had been
tried and convicted before 2.10.2001 (i.e. as per the unanended 1985

Act) could possibly urge in the pending appeals, that as their trials were
not held in accordance with the amended provisions of the Act, their trials
must be held to be vitiated and that they should be re-tried in accordance
with the amended provisions of the Act. This could be a direct and

del et eri ous consequence of applying the anended provisions of the Act to
trials which had concluded and in which appeals were filed prior to the
date of the Amending Act coming into force. This would certainly defeat
the first objective of avoiding delay in such trials. Hence, Parlianent
appears to have renmpoved this class of cases fromthe anbit of the
amendnments and excluded them fromthe scope of the Anmendi ng Act so

that the pending appeal s could be disposed of f expeditiously by applying
the unanmended Act without the possibility of reopening the concl uded
trials.
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Thus, in our view, the Rubicon indicated by Parlianment is the

conclusion of the Trial and pendency of appeal. In the cases of pending
trials, and cases pending investigation, the trial is yet to conclude; hence,
the retrospective nollification of the rigour of punishnent has been made
applicable. In the cases where the trials are concluded and appeals are
pendi ng, the application of the anended Act appears to have been

excluded so as to preclude the possible contingency of reopening

concluded trials. In our judgnent, the classification is very nuch rationa
and based on clearly intelligible differentia, which has rational nexus with
one of the objectives to be achieved by the classification. There is one
exceptional situation, however, which may produce an anomal ous result.

If the trial had just concluded before 2.10.2001, but the appeal is filed
after 2.10.2001, it cannot be said that the appeal was pending as on the
date of the coming into force of the Anendi ng Act, and the amendnent

woul d be applicable even in such cases. The observations of this Court in
Nallami|li’'s case (supra) would apply to such a case. The possibility of
such a fortuitous case woul d not be strong enough reason to attract the
wath of Article 14 and its constitutional consequences. Hence, we are
unabl e to accept the contention that the proviso to Section 41 of the
amendi ng ‘Act is hit by Article 14.

We are also unable to agree with the view taken in the judgnents of

the Division Benches of Punjab and Haryana H gh Court and the Madhya
Pradesh Hi gh Court, which have been cited before us. In our view, these

j udgrment s have proceeded on an erroneous basis on the constitutiona

i ssue and have decl ared the rel evant proviso to be unconstitutional. The
two judgnents are, therefore, overruled.” The reliance upon the judgnent
of this Court in State v. G an Singh, (1999) 9 SCC 312, Ratan La

(supra) and T. Barai (supra) is of no avail to the appellants for these
cases nerely enphasise the perm ssibility of 'ex post facto | egislation for
reduci ng the severity of the punishment.

The appellants relied upon the observations of this Court in Akhtari

Bl (Snt.) v. State of MP., (2001) 4 SCC 355, in which this Court has
enphasi zed that to have speedy justice is a Fundanental Right that flows
fromArticle 21 of the Constitution-and that prol onged delay in disposal of
the trials and thereafter in appeals in crimnal cases, for no fault of the
accused, confers a right upon himto apply for bail. There can be no
dissent with this principle, which.in fact forns the underpinning of the

| egi sl ati on under attack before us.

The | earned Additional Solicitor General also relied upon the

judgrment of this Court in Gan Singh (supra). In our-view, this authority
does not have a bearing on the issue debated before us for two reasons
namnel y:

(a) First, the Amending Act there itself had Section 25, which

was given overriding effect over anything that had been done under
the previous Act;

(b) Secondly, this authority al so enphasi ses the principle of
ext endi ng benevol ent provision of the Arending Act to pending
cases, since that was the intention of Parliament.

Learned Solicitor Ceneral also referred to K S. Paripoornan v.
State of Kerala & Ors., (1994) 5 SCC 593; R Raj agopal Reddy (Dead)
by LRs & Ors. v. Padm ni Chandrasekharan (Dead) by LRs, (1995) 2
SCC 630 and Snt. Dayawati & Anr. v. Inderjit & Os., (1966) 3 SCR
275. In our view, these cases are of no aid to us, as they neither dealt with
retrospective application of a criminal statute, nor with the constitutiona
validity thereof. W do not propose to examine themin detail for these
reasons.

In the result, we are of the view that the proviso to Section 41 (1) of
the Anending Act 9 of 2001 is Constitutional and is not hit by Article 14.
Consequently, in all cases, in which the trials had concluded and appeal s
wer e pendi ng on 2.10.2001, when Amendi ng Act 9 of 2001 cane into
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force, the anmendnents introduced by the Anending Act 9 of 2001 would

not be applicable and they would have to be di sposed off in accordance
with the NDPS Act, 1985, as it stood before 2nd Cctober, 2001. Since
there are other contentions of law and fact raised in each of these cases,
they woul d have to be placed before the appropriate Benches for decision
and di sposal in accordance with the | aw.

CRI'M NAL APPEAL Nos. 708 & 741 of 2003

A perusal of the facts narrated in the appeal nenoranda does not
indicate that in these cases, the trials had concluded and appeal s had been
filed before 2.10.2001. It is not clear whether these cases would really fal
under the proviso to Section 41(1) of Act 9 of 2001. W are, therefore,
not meki ng any orders in these two cases.

These cases are to be placed before the appropriate Bench for
deci si on and di sposal in accordance with the lawin the |ight of our
judgrment in Crl. Appeal No.1334 of 2002 and other connected matters.

The Appeal s stand di sposed of accordi ngly.




