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ACT:

Civil Procedure Code, 1908, O XXXI', rr. 90. 92, O XXXV,
r. 5-Judgnent - debt or nmaeki ng application under O XVl r. 90
after decree passed- Application wi thdrawn and tine  extended
with consent of parties-Wether court has power ‘to grant
further extension or nust confirmsale under O XXl . r. 92.

HEADNOTE:

The respondents were nenbers of a Cooperative housing
society and ’'had created a nortgage on their property in
favour of the society. As an amobunt due under the  nortgage
was not paid, the matter was referred to the Registrar of
Cooperative Societies and he made an order on May 1, 1957
directing the respondent to pay the anpbunt due from ~August
f. 1953 till the debt was discharged. He further ~directed
that if the anpbunt was not paid, the property could be  sold
in satisfaction of the amount. The anmount was not paid as
directed and the property was therefore sold on~ April 7,
1958 to the appellant. As an application was nmade by the
respondents on My 3, 1958 under O XXI, r. 90 the /'sale
could not be confirmed under O XXI, r. 92 wuntil/ this
application was disposed of. The proceedi ngs--on t he
application continued up to Cctober 7, 1958 when an | order
was passed with the consent of the parties whereby the
respondents were granted time till Novenber 21, 1958 to
deposit the anpbunt due and the application under O XXl r.
90 was dismssed as withdrawmn. Wen the natter cane up
before the executing court on Novenber 22, the court noted
t hat no amount bad been deposited and al t hough an
application was made on behalf of the respondents for a
further extension of time, the executing court held that as
the society decree-hol der and the auction purchaser were not
willing to extend tinme, the court could not extend tine
whi ch had been given under an agreenent of the parties by
way of conpromise. The court therefore confirned the sale
under O XXl r. 92.
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After appeals to the District Judge and a single bench of
the High Court, a Dvision Bench, in a Letters Patent
Appeal, held that O XXXIVr. 5 wuld apply in a case of
"this kind and that even if it did not apply. it was a
fundanental principle that before a nortgagor could be pre-
vented from maki ng the paynent and redeem ng 'the property.
his rights nmust have conme to an end and they would cone to
an end only when his title was | ost by confirmation of sale.
The court allowed the appeal holding that the application
for extension of tine was wongly rejected by the executing

court as it had the power to grant an extension. It further
directed that as some anobunt had been paid by he respon-
dents, if on making up the accounts it was found that any

addi ti onal ampount was due the court would give reasonable
time for this to be deposited.

On appeal to this Court,

HELD : The order of the executing court refusing extension
of time and confirmng the sale in favour of the appellant
under O XXI r. 92 was correct. [702B]

696

It was not —open to the executing court to extend tine
wi t hout the consent of parties, for time between Cctober 7,
1958 to Novenmber 21, 1958 was granted by consent of parties.
Section 148 of the Code of Civil Procedure would not apply
in these circunstances. [701H

Though O XXXI'V r. 5(1) recognises the right of the judgnent
debtor to pay the decretal anmount in-an execution relating
to a nortage decree for sale at ~any tine before the
confirmation of sale, the rule does not give any power to
the court to grant tine to deposit the noney after the fina
decree has been passed. It is not open to the court to go
on fixing date after date and postponing confirmation of
sale nmerely to accommpdate a judgnment-debtor. A harnonious
construction of O XXXIV r. 5 and O XXI r. 92 nmkes it
clear that if the provisions of O XX r. 92(1) apply the
sale nust be confirmed unless before the confirmation the
nortgagor judgnent-debtor has  deposited the anopunt as
permtted by O XXXIV r. 5. [699D-E. H 700E]

Janak Rai v. Qurdial Singh [1967] 2 S.C R 77, referred to.

JUDGVENT:
ClVIL APPELLATE JURISDICTION: Civil Appeals No. 1005 of
1964.

Appeal by special leave fromthe judgnment and order dated
July 12, 1962 of the Bonbay Hi gh Court, Nagpur~ Bench in
appeal No. 16 of 1960 under the Letters Patent.

A S. Bobde, G L. Sanghi, and O C. Mathur, for  the

appel | ant.

N. C. Chatterjee and M S. Cupte, for respondents Nos. 1
and 2.

W S. Barlingay and A. G Ratnaparkhi, for respondent No.
4

The Judgrment of the Court was delivered by

Wanchoo, C.J. This is an appeal by special leave from the
judgrment of the Bonmbay H gh Court and arises in the
follow ng circunstances. The respondents were nmenbers of a
Co-operative Housing Society and had created a nortgage on
their property in favour of the society. As the anobunt due
under the nortgage was not paid, the matter was referred to
the Registrar, Co-operative Societies, and he nade an order
dated May 1, 1957 that the respondents should pay a sum of
Rs. 9,000 and odd and interest at Rs. 12 per cent per annum
from August 1, 1953 till satisfaction of the debt due to the
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Society. The Registrar further directed that if the anount
was not paid in cash to the society, the property nentioned
in his order would be sold in satisfaction of the anount.
The order al so provided that in case the anbunt due was not
realised fromthe sale of the property, 'the society would
have the right to proceed against the respondents for the
bal ance. The anpbunt was not paid as directed in the order
Consequently an application was nade to the civil court as
provided by law for recovery of the anmpbunt under the order
of the Registrar which ambunted to a decree. In consequence
the property on which charge was created by the order of the
Regi strar was brought 'to

697

sale. The sale was held on April 7, 1958 and the appell ant
being the highest bidder, the sale was concluded in his
favour.

Normal |y the sal e-woul d have been confirmed after 30 days,
if no application had been nmade under O XXI r. 90 of the
Code of /CGivil Procedure, for O XXI r. 92 inter alia
provi des that "where no application.is nade under r. 89, r.
90 or r.. 91, or where such application is nade and
di sal l owed, the court shall nake an order confirnming the

sale and thereupon the sale shall beconme absolute". As an
application had been made on May 3, 1958 under O XX r. 90,
the sale could not be confirnmed till that  application was

di sposed of. Proceedi ngs under O XXl rule 90 seemto have
gone on upto Cctober 7, 1958. On that day it appears that
one of the respondents gave evidence as a Wwtness.
Thereafter it was the turn of the Society decree-holder to
gi ve evidence. But . before the evidence of the society
began, it appears that respondents requested for one nonth’'s
time to deposit the decretal ampunt along with the auction-
purchaser’s comni ssion. They al so appear to have  stated
that in that event they were prepared to wthdraw their
application under O XXl r. 90. ~The society as well as the
aucti on-purchaser had no objectionto tinme being allowed.
The executing court therefore granted tine to the

respondents till Novenber 21, 1958 to deposit the entire
decr et al anmount al ong with the aucti on-pur chaser’s
conmi ssion. After time was thus allowed with consent of the
parties, the application under O XXl r. 90 was

di sm ssed as withdrawn with no order as to costs.

On  Novenber 20, 1958, an application was nmde by he
respondents in which they referred to what had been ordered
on Cctober 7, 1958. They further stated that Novenber 21

1958 was a holiday and it was not possible to deposit the
amount on that day though they were prepared to do so. They
consequently prayed for time for one day so that the deposit
m ght be made on Novenber 22, 1958. No order was passed on
this application on Novenber 20, 1958 though it bears an
endor senent of the executing court to the effect that it had
been filed on Novenber 20, 1958. Novenber 21, 1958 being a
holiday it appears that the matter came before the executing
court on November 22. On that day the court noted that no

amount had been deposited. The order-sheet al so shows that
counsel for the respondents prayed for tinme for a fortnight.
The soci ety decree-holder as well 'as the auction-purchaser
(appel l ant) opposed the prayer for extension of tine. The
executing court held that as the society decree-hol der and
the auction-purchaser were not willing to extend tinme the
court could not extend tinme which had been given under an
agreenment of the parties by way of conprom se. The court
therefore rejected the prayer for extension of tine and
thereafter confirmed the sale as required by 0 XXI r. 92 as
the application under O XX r. 90 had al r eady been
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di sm ssed on Cctober 7, 1958.

698

The respondents went in appeal to the District Judge. He
held that the court had al ways the power whether under S.
148 of the Code of Civil Procedure or otherw se, to postpone
passing of orders confirmng sale of inmovable properties.
He, went on to hold that the executing court erred in
holding that it had no power to grant further extension of
time. The appeal was therefore allowed, the order of the
executing court set aside and the case renitted to. the
executing court for deciding the application for extension
of time on merits. It may be nmentioned that though the
District Judge said inthe order that the application
presented on Novenber 22, 1958 for granting further tine
woul d be disposed of after hearing parties and considering
the nerits of the case, there was in fact no witten
application on Novermber 22, 1958 and there was only an ora
prayer. That however mmkes no difference to the main
guesti on before us.

There was then a second appeal 'by the appellant to the Hi gh
Court. A question was raised in the H gh Court whether O
XXXIV r. 5 applied to the present case. The learned Single
Judge seenms to have held that O XXXIV r. 5 did not apply.
He further held that in view of the provisions of O XX r.
92, the sale was rightly confirmed and s. 148 of the Code of
Cvil Procedure could not wunder the circunstances be
i nvoked. The appeal therefore was allowed and the order of
the executing court restored.

Then there was a Letters Patent Appeal by the respondents.
The Division Bench appears to have held that O XXXIVr. 5
woul d apply in a case of this kind. It also went on to say
that even if O XXXIV r. 5did not apply, it was a
fundanental principle that before a nortgagor could be
prevent ed from making the paynent _and redeemi ng t he
property, his rights nust have conme to an end and they woul d
come to an end only when his title was lost by confirnmation
of sale. It went on to hold that if the application for
extension of tine was wongly rejected if the nortgagor had
the right and the court had 'the power to grant adjournnent
it would be open in appeal to consider whether the executing
court refused the adjournment properly or not. |f in appea
the court came 'to the conclusion that the —order of the
executing court refusing extension of tine was wong, the
confirmation which foll owed on such wong order would fal
and the nortgagor judgnent debtor would ~be entitled to

deposit the ampunt. |t appears that as the respondents had
deposited some noney after the order of the District Judge
in appeal, the Letters Patent Bench allowed the appeal, set

aside the order of the learned Single Judge and restored the
order of the District Judge and further set aside the / order
of confirmation made by the executing court on Novenber 22,

1958. It also ordered that the ampbunt |lying in ‘deposit
should be paid to the decree-holder nortgagee and the
aucti on- pur chaser. It may be added that this deposit —was
not nmade before the confirmation

69 9

of sale on Novenber 22, 1958 but long afterwards in 1959.
It further directed that if on naking up the accounts, it

was found that any additional anpbunt had to be deposited,
the court would give reasonable time to the judgnent-
debtors, nanely, the present respondents before us. The
Hi gh Court having refused |eave to appeal, the appellant
obt ai ned special leave fromthis Court, and that is how the
matter has come before us.

The principal question that arises for decision in this case
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is whether the executing court was right in the viewthat it
could not extend tinme which had been given by consent of
parties on Cctober7, 1958. |If that viewis correct, there
woul d be no difficulty in holding, in viewof O XX r. 92

that the order confirm ng sale was proper. W shall proceed
on that assunption that O XXXIV c. 5 applies in the present
case and that the order of the Registrar which was under
execution was a final decree in a nortgage suit. O XXXIV r

5(1) gives an opportunity to the judgnment’ debtor in a

nortgage decree for sale to deposit the anbunt due under

the nortgage decree at any time before the confirmation of
sale nmade in pursuance of the final decree, and if such a
deposit is made the court executing the decree has to accept
the paynent and make an order in favour of the judgnent-
debtor in terms of’ O XXXIVr. 5 (1). Though O XXXIV r. 5
(1) recognises the right of the judgment-debtor to pay the
decretal anmount in an execution relating to a nortgage
decree ~for sale at any tinme before, the confirmation of
sale, 'that in our opinion does not nean that be said rule
gives power to the court to extend tine for paynent on an
application nade by the judgnent-;debtor. There is- no pro-
vision in O XXXIVr. 5 (1) like that contained in O XXXV
r. 4 (2) to extend time for paynment after the final decree
is passed in a nortgage suit. As we read O XXXIVr. 5 it
only permts he judgnent-debtor to deposit the ambunt due.
under the decree and such other anount as nay be due in
consequence of a sale having taken place, provided the
deposit is made before the confirmation of sale. But there
is no power in O XXXIV r. 5 (1) to grant extension of time
and post pone confirmation of sale there:or. ~The observation
of the District Judge that the court has always the power to

post pone passing orders confirmng sale of i mmovabl e
property is in our viewincorrect, in the face of the
provisions contained in O XXl r. 92 (1). That provision

makes it absolutely clear thatif no application is made
under r. 89, r. 90 or r. 91 or where such application is
made and disallowed, the court has to make an order
confirm ng the sale and thereupon the ,al e becones absol ute.
It is not open to the court to go on fixing late after date
and postponing confirmation of sale nmerely to-accomvodate a

j udgrent - debt or . If that were so, the court may go on
postponing confirmation of sale for years in order to
accommodat e a judgnent-debtor. VWat O XX r. 92
contenpl at es is that where conditions thereunder are
satisfied an order for confirnmation

700

must follow’' Further we have already indicated that O

XXXI'V r. 5 does not give any power to court torant time to
deposit the noney after the final decree has been passed.
Al that it permits is that a judgnment-debtor can  deposit
the anobunt even after the final decree is passed at-any time
before the confirmation of sale and if he does so, an | order
in terms of O XXXIVr. 5 (1) in his favour has ‘to be
passed. Wth respect we cannot understand what the Letters
Pat ent Bench neant by saying that before a nortgagor could
be prevented from naki ng paynent and redeem ng the property,
his rights must have conme to an end and that they could not
cone to an end unless his title to the property had been

lost by confirmation of sale. It is true that so long as
his right to redeem subsists the nortgagor nmay redeem the
property. It is this principle which is recognised in O

XXXI'V r. 5 which provides that the nortgagor judgnent-debtor
can deposit the ampbunt due even after the final decree has
been passed but this deposit must be made at any tinme before
confirmation of sale. It nmay be noted that there is no
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power under O XXXIVr. 5to extend tine and all that it

does is to pernt the nortgagor judgnment-debtor to deposit

the amount before confirmation of sale. It does not give
any right to the nortgagor judgrment-debtor to ask for
post ponenent of confirmation of sale in order to enable him
to deposit the amobunt. W have to interpret O XXXIVr. 5
and O XXI r. 92 harnoniously and on a har noni ous
interpretation of the two provisions it is clear that though
the nortgagor has the right to deposit the. amobunt due at

any tine before confirmation of sale, there is no question
of his being granted tine under O XXXIVr. 5 and if the
provisions of O XXl r. 92 (1) apply the sale nust be
confirmed unl ess before the confirmation the nortgagor judg-
nent -debtor has deposited the ambunt as permitted by O

XXXIV r. 5. W may in this connection refer to the decision
of this Court in Janak Rai v. Gurdial Singh(l), where it has
been | aid down that once the conditions of O XX r. 92 (1)

are conplied wth, the executing court nust confirm the
sal e.

It is on these principles that we have to deci de whether the
trial court was correct. W have already indicated that the
sale was held on April 7, 1958, and in the normal course it

woul d have been confirned after 30 days unl ess an
application under r. 89, r. 90, or r. 91 of O XX was nade.

Besi des, this case/is, as we have already assunmed, anal ogous
to the case of a final nortgage decree. ~ The judgment-debt or
nortgagor had the right to deposit the anpbunt at any tine
before confirmati on of sale within 30 days after the sale or
even nmore than 30 days after the sale under O XXXIVr. 5 (1
) so long as the sale was not confirmed. |If the anmount had
been deposited before the confirmation of sale, the
j udgrent - debtors had the right to ask for an order \in terns
of

(1) [1967] 2 SSC R 77.

70 1

O XXXIV r. 5 (1) in their favour. In this case an
application wunder O XXl r. 90 had been nade and therefore
the sale could not be confirned immediately after 30 days
whi ch  woul d be the normal course; the confirmation had to
await the disposal of the application under O XXI r. 90. O
Chat application was di sposed of on COctober 7, 1958 and was
dismissed. It is obvious fromthe order-sheet of Cctober 7,

1958 that an oral conpronise was arrived at between the
parties in court on that day. By that conpromise tinme was
granted to the respondents to deposit the entire amunt due
to the decree-hol der and the auction-purchaser by Novenber
21, 1958. (obviously the basis of the conprom se was that
the respondents withdrew their application under O XXl r.

90 while the decree-hol der society and the auction-purchaser
appel l ant agreed that time mght be given to deposit the
amount up to Novenber 21, 1958. |If this agreenment “had 'not
been arrived at and if the application under O XXI ' r. 90
bad been disnissed (for exanple, on merits) on Cctober 7,

1958, the court was bound under O XXI r. 92(1) to confirm
the sale at once. But because of the conprom se between the
parties by which the respondents were given tinme up to
Noverber 21, 1958, the court rightly postponed the question
of confirmation of sale till that date by consent of
parties. But the fact remains that the application under O

XXI  r. 90 had been dismssed on Cctober 7, 1958 and
thereafter the court was bound to confirmthe sale but for
the conpromi se between the parties giving tinme upto Novenber
21, 1958.

Now | et us see what happened about November 21, 1958. On
Novemrber 20, 1958, an application was made by t he
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respondents praying that they m ght be given one day nore as
Novermber 21, 1958 was a holiday. No order was passed on
that date, but it is remarkable that no noney was deposited
on Novemnber 20, 1958. Wien the nmatter came up before the
court on Novenber 22, 1958 no nmoney was deposited even on
that day. Now under O XXXIVr. 5it was open to the
respondents to deposit the entire anmbunt on Novenber 22,
1958 before the sale was confirned, but no such deposit was
made on November 22, 1958. On the other hand, counsel for
the respondents prayed to the executing court for extension
of time by 14 days. The executing court refused that
hol ding that tine upto November 21, 1958 had been granted by
consent and it was no longer open to it to extend that tine.
The executing court has not referred to O XXI r. 92 in its
order, but it is obvious that the executing court held that
it could not grant timein the absence of an agreenent
bet ween the parties, because O XXI' r. 92 required that
as the application under O XXl r. 90 had been dism ssed,
the sal e nust be confirmed. W are of the viewthat in the
circunstances it~ was not open to the executing court to
extend tinme wthout consent of parties for tinme between
Cctober 7, 1958 to November 21, 1958 was granted by consent
of parties. Section 148 of the Code Civil Procedure would

not apply

702

in these circunstances, and the executing court was right in
holding that it | could not extend tine. Thereafter it

rightly the sale as required under O XXl r. 92, there being
no question of the applicationof O XXXIVr. 5, for the
noney had not been deposited on Novenber 22, 1958 before the
order of confirmation confirnmed was passed. In-this view of
the matter, we are of opinion that the ~order of the
executing court refusing grant of time and confirmng the
sal e was correct.

it is however urged that it does not appear that the tine

was ,-ranted on Cctober 7, 1958 by consent of  parties
because the respondents had only asked for one nonth's tine
and the court gave tine for about six weeks. It appears

however that the grant of 'tinme on Cctober 7, 1958 was as a
result of an oral conprom se between the parties. This is
quite, clear fromthe fact that the application under O XX
r. 90 was wi thdrawn on the basis that tinme would be granted.
The fact that tinme was actually granted for six weeks does
not mean that that was done without the consent~ of the
parties. It seens to us that the whole thing took place in
the presence of the court and the order granting tinme upto
Novermber 21, 1958 nust in the circunstances be read as a
consent order. It is borne out by the fact that on Novenber
22, 1958 the sane presiding judge of the executing  court
said that tinme had been granted with the consent of /the
parties by way of conpromi se. W cannot therefore accept
the contention that tine was not granted by consent of
parties and therefore the court had power under s. 148
to extend time which had al ready been granted.

We, allow the appeal, set aside the order of the Letters
Patent Bench and of the District Judge and restore that of
the executing court dated Novenber 22, 1958. It follows
that the sale stood confirmed in favour of the appellant on
November 22, 1958. We direct that t he respondent s

(judgment -debtors) wll pay the costs of the appellant
t hr oughout . The noney deposited by the respondent can be
taken back by them

R K P.S. Appeal all owed. -

L7 Sup/67-17-5-68-2, 500-d PF.
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