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CASE NO. :
Appeal (civil) 3957 of 2006

PETI TI ONER
Board of Trustees, Visakhapatnam Port Trust & O hers

RESPONDENT:
T.S.N. Raju & Anot her

DATE OF JUDGVENT: 06/09/2006

BENCH
Dr. AR Lakshnanan & Tarun Chatterjee

JUDGVENT:
JUDGMENT
(Arising out of SLP (C) Nos. 26322- 26323/ 2005)

Dr. AR Lakshmanan, J.

Leave granted.

The Board of Trustees, Visakhapatnam Port Trust and

others are the appellants before us and the respondents are
enpl oyees of the said Port Trust.

The matter arises out of an insistence of two enpl oyees of

the Vi sakhapat nam Port Trust (in-short 'the VPT ) to seek
retirement under a voluntary retirenment schene, even though
according to the enployer Port Trust they are not entitled to
avai|l the benefit of the schene because they have attained the
cut off age of 58 years before their cases coul d be considered.
The | earned single Judge allowed the wit petition filed by
the respondents and directed the Port Trust to consider and
accept the voluntary retirenment schene (hereinafter called
"VRS') of the respondents as on their date of application and
pass appropriate orders and pay all the benefits thereunder
However, the |earned single Judge held that the respondents
are not entitled for pension on the ground that they have
retired on attaining the age of superannuation at the age of 60
years and they shall be entitled for pension as per the date of
retirement under the VRS to be extended to the respondents.
The | earned Single Judge further held that the salaries

recei ved by the respondents till their age of superannuation
shall not be recovered if paid as they have worked. The

| ear ned Judges of the Division Bench, by their order dated
21.11. 2005 dismi ssed the appeal filed by the VPT and directed
the VPT to pass orders on the applications of the respondents
for voluntary retirenent within a period of one nonth fromthe
date of judgment.

According to the VPT, both the | earned single Judge and

the Judges of the Division Bench of the H gh Court have ms-
read the applicability of the Scheme and directed the VPT to
consi der and accept the case of the respondents and that such
a direction is unsustainable in law and is likely to have a
cascadi ng effect. Therefore, the VPT have conme before this
Court through the above civil appeals arising out of Specia
Leave Petition Nos. 26322-26323 of 2005.

The short facts relevant to the issue in dispute are as
fol |l ows:

Wth a view to reduce surplus manpower, the Union

M nistry of Surface Transport (now called the Mnistry of

Shi ppi ng, Road Transport and Hi ghways - Departnent of
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Shi ppi ng) cane out with a schene of voluntary retirenent.

This was nade applicable to all the Ports. The schene of
voluntary retirement was introduced in the appellant-VPT
pursuant to the direction of the Mnistry of Surface Transport
contained inits letter No. LB-16016/7/88-L.11 dated
29.08.1991. The said scheme is annexed as Annexure-Pl

whi ch reads as under:

" GOVERNVENT OF | NDI A

M NI STRY OF SURFACE TRANSPORT

(LABQOUR DI VI SI ON)

No. LB-16016/7/88-L.11 New Del hi, 29th August, 1991
To

Shri P.V.R K. Prasad
Chai r man,

Vi shakhapat nam Port Trust,
Vi shakhapat nam 530035

Subj ect : - Vol untary Retirenent Schenme for Port Trusts
and Dock Labour Boards

Sir,

| amdirected to say that the matter regarding

i ntroduction of a uniform Voluntary Retirenent Schene
for officers, enployees and workers of Port Trusts and
Dock Labour Board has been under consideration of the
Government. After careful consideration it has been
deci ded that Port Trusts and Dock Labour Boards can

i ntroduce Voluntary Retirenent Scheme with a viewto
reduci ng surplus manpower subject to the follow ng
terns and conditions: -

2. (a) An enpl oyee who has conpleted 10 years’ of
services or conpleted 40 years’ of age may seek
voluntary retirenent by a witten request.

(b) The Port Trust and Dock Labour Board will have the
right not to grant voluntary retirenent for reasons to be
recorded in witing.

(c) The term nal paynents available to an enpl oyee who
seeks voluntary retirenent woul d be: -

i the bal ance in his Provident Fund Account
payabl e as per the GPF/ CPF regul ati ons

applicable to him

ii. cash equi val ent of accumul ated earned | eave as
per the rules of the Port Trust/Dock Labour

Boar d;

iii. gratuity as per Gratuity Act or the Gratuity
Schene applicable to the enpl oyees;

i V. one nonth’s/three month’s notice pay (as per the
conditions of service applicable to hinj.

V. pension as per the rule Port Trust/Dock Labour
Boar d.

(d) I'n addition, an enpl oyee whose request for

Vol untary Retirenents is accepted woul d al so be

entitled to an ex-gratia paynent equivalent to 1=

nont hs enol uments (Pay+ D.A) for each conpl eted year

of service or the discounted value of the enolunments (at
12% rate of discount) that woul d have become payabl e

for the bal ance nonths of service |left, whichever is |ess.
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For exanple, an enpl oyee who has put in 24 years of
service and has got only one year of service for nornal
retirement, he will get ex-gratia payment of only 12
nont hs enol uments (pay+DA) di scounted at 12% per

annum and not 36 nonths enol unments.

(e) In addition, the enployee and his famly would al so
be entitled to travel by entitled class to the place where
he intends settling down.

3. VWil e introducing the voluntary retirenent
schenme, Port Trusts and Dock Labour Boards will nake

an assessnent of surplus nan-power taking into

account the present and future operationa

requi renments. Wiile accepting the Voluntary Retirenent
of the enpl oyee, the Port Trust/Dock Labour Board wll
al so issue an order to the vacancy caused by the

Vol untary retirenment would not be filled up and the post
i s abolished.

4. No claim of the dependents of the enpl oyees going
on voluntary retirements for any conpassionate
appoi nt ment under the Port Trust/Dock Labour Board

will be entertained.

5. The Vol untary Retirement Scherme woul d be

financed by the Port Trusts/ Dock Labour Boards from
their own resources and no budgetary support -in the
formof loans will be granted by the Government, after
seeki ng approval of the Mnistry.

6. Port Trusts and Dock Labour Boards can
i ntroduce an Voluntary Retirenment Schene on the
above paraneters, after seeking approval of the
M nistry.

Yours faithfully
Sd/ -

(P. K. M SHRA)
Director”

On 30.10.1991, the approval of the Board of Trustees of

t he appel | ant was sought for introducing the schene of
voluntary retirenent. The terns and conditions of the schene
and its applicability were detailed therein. The scheneis
annexed along with this appeal and marked as Annexure-P2

whi ch is reproduced hereunder

" VI SHAKHAPATNAM PORT TRUST

MEETI NG NO. 4 OF 1991-92 OF THE BOARD OF
TRUSTEES TO BE HELD
ON 30.10. 1991

AGENDA | TEM NO. 36

Sub: Vol untary Retirenent Schene for the Port Trusts
and Dock Labour Boards.

The M nistry has decided that Port Trusts and
Dock Labour Boards can introduce Vol untary
Retirement Schene for its officers, Enployees and
Workers with a view to reduce the surplus manpower
subject to following terns and conditions:

(a) An enpl oyee who has conpl eted 10 years of
service or conpleted 40 years of age may seek
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Vol untary Retirenent by a witten request.

(b) The Port Trust and Dock Labour Boards will have
the right not to grant Voluntary Retirenent for
reasons to be recorded in witing.

(c) The term nal paynents available to an enpl oyee
who seeks Voluntary Retirenent would be: -
(i) The bal ance in his Provident Fund Account

payabl e as per the GPF/ CPF Regul ati ons

applicable to him

(ii) Cash equi val ent of accunul ated earned | eave
as per the rules of the Port Trust/Dock

Labour Board;

(iii) Gratuity as per Gratuity Act or the Gratuity
Schene applicable to the enployee;

(iv) One nonth’s/ Three nmonth’s Notice Pay (as
per the conditions of service applicable to

him;

(v) Pension as per the rules of the Port Trust/

Dock Labour Board.

(d) In addition, an enmployee whose request for
Vol untary Retirenent is accepted would also be
entitled to an ex-gratia paynent equivalent to 1=
nont hs enol unents (Pay + D.A) for each

conpl eted year of service or the discounted val ue
of the enolunents (at 12%rate of discount) that
woul d have becomne payabl e for the bal ance

nont hs of service |eft, whichever is |ess.

(e) In addition, the enployee and his famly would
also be entitled to travel by the entitled class to
the place where he intends setting down.

Under the above schene while accepting the

Vol untary Retirenent of the enployee, the Port
Trust/Dock Labour Board will also issue an order that
the vacancy caused by the Voluntary Retirenent would
not be filled up and the post is abolished and al so t hat
no claimof the dependents of the enployee going on
Vol untary Retirenent for any comnpassionate
appoi nt nents under the Port Trust and Dock Labour
Boards will be entertained. The above schenme has to be
financed by the Port Trust/ Dock Labour Board from
their own resources and no budgetary support woul d be
granted by the Government.

The M nistry while comunicating the above

schenme, has stated that the Port Trust and Dock Labour
Boards can introduce a voluntary Retirenent Schene

on the above paraneters, after maki ng an assessment of
surplus man power taking into account the present and
future operational requirenent, subject to approval of
t he Government.

A copy of the Mnistry's letter No. LB-16016/7/88-
L.I'l, dt. 29.08.1991 on the above subject is enclosed for
ref erence.

In view of the Mnistry's instructions, it is
proposed to introduce a Voluntary Retirenment Schene
on the above paraneters, in our Port also.

Board's approval is, therefore, requested to
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i ntroduce a Voluntary Retirenent Schenme in our Port

on the paraneters prescribed by the Mnistry of Surface
Transport in its letter No. LB;16016/7/88-L.11I
dt.29.08.1991 subject to approval of the Mnistry.

Encl.: As above."

Respondent No.1 T.S.N. Raju applied for voluntary

retirement on 16.08. 1999 but w thdrew his application for

VRS on 06.04.2000. He again applied for VRS on 27.04. 2000.

He averred in his wit petition that the application was nade
on the basis that Port has informally alerted that Managenent
is serious about considering the request of the enployees
seeking VRS. In the counter affidavit filed by the VPT, it was
categorically stated that the Managenent had issued no letter
or circular to such effect. On 26.07.2000, respondent No.1
was pronoted as Assistant Engineer (Civil) on ad hoc basis but
he did not renew his application.

Respondent No.2 -"R Rana Rao applied for VRS on

28.04.2000. In a neeting of the Heads of Department of the
VPT, the concern expressed by the Secretary, Departnment of

Shi pping, Mnistry of “Surface Transport about the VRS was

di scussed. It was decided by the Chairman that the VRS
shoul d be considered in the cases of those enployees who are
bel ow the age of 58 years. The said decision is annexed al ong
wi th the appeal as Annexure-P3 which reads as under:

"VI SHAKHAPATNAM PORT. TRUST

ADM NI STRATI ON DEPARTMENT

No. ADMN VRS/ 2000

Date: 23.08.2000
CE/CME/DCI/T.M/F A& AO

C.M Q' C.M M/ DI RECTCR ( R&P)

MANAGER ( OP)

ORDER

Sub: Grant of Voluntary Retirenent under V.R Schene
to the enployees- MO S. T. Letter No. LB-

16016/ 7/94-L-11, dt.29.08.1991- Reg.

During the daily HODs Meeting held on

23.08. 2000, keeping in view the concern expressed by
the Secretary (Dept. of Shipping), MO S. T, Govt of
India, a review has been nade by the Chairnan on the
i mpl ementation of voluntary retirenment under the
schene to the enployees of V.P.T. and it has been
deci ded that the Voluntary Retirenent Scheme shoul d
be considered in the case of those enpl oyees who are
bel ow t he age of 58 years.

Al the HODs are, therefore, requested to forward
the V.R S. cases of only those enpl oyees who have not
attained the age of 58 years.

This issues with the approval of the Chairman

SECRETARY

VI SHAKHAPATNAM PORT TRUST"
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On 29. 08. 2000, respondent No.1 nmade a representation

to the Chairman of the VPT to consider his application dated
27.04.2000 whi ch he had rmade before being pronoted as

Assi stant Engi neer. However, his case could not be

consi dered for VRS because there were several applications
pendi ng and he was very junior in rank of AE (C. By the tine
the application of senior A E.s were processed, the required
nunber had al ready been arrived at and the case of

respondent No.1 coul d not be consi dered.

Bei ng aggri eved by non-consideration of his case,

respondent No.1 filed Wit Petition No. 17697 of 2000 before
the H gh Court of Andhra Pradesh on 03.09.2000 with the

foll owi ng prayers:

"For the reasons and inthe circunstances stated in the
acconpanyi ng affidavit, the petitioners herein pray that
this Hon ble Court in the interest of justice be pleased to
issue a wit or direction nore particularly one in the
nature of 'wit of Mandanus

i decl aring the action of the respondents in not
accepting the offer of the wit petitioner to retire
fromthe service of the Vishakhapatnam Port Trust

on Voluntary retirement basis as unjust and

illegal; and

ii. consequently direct the respondents to treat the
wit petitioner to have retired fromits service on
voluntary retirenent basis with imedi ate effect

by extending all the term nal benefits that flow

there from and pass such order or further order or
orders as are deened fit and proper in the

ci rcunst ances of the case.”

Bei ng aggri eved by non-consi deration of his case,

respondent No.2 Rama Rao filed Wit Petition No. 23543 of
2000 before the Hi gh Court on 18.09.2000 with the foll ow ng
prayers:

(i) declaring the action of the respondents in not
accepting the offer of the wit petitioner to retire from
the service of the Vishakhapatnam Port Trust on

Vol untary retirenent basis as unjust and illegal; and

(ii) consequently direct the respondents-to treat the
wit petitioner to have retired fromits service on
voluntary retirenent basis with i mediate effect by
extending all the term nal benefits that flow there from
and pass such order or further order or orders as are
deened fit and proper in the circunstances of the case."

Both these wit petitions were heard together. The VPT

filed a detailed counter affidavit denying the allegations of the
respondents that cases of others simlarly situate had been
consi dered and t hey had been discrimnated agai nst by the

VPT.

The retirenment age of the enployees of the VPT was rolled

back from 60 years to 58 years. Respondent No. 1 (Born on

01. 08. 1942) and Respondent No. 2 (Born on 23.09.1941) were
superannuated from service on 30.11.2000. The | earned

singl e Judge passed a common judgnment and all owed both the
wit petitions and directed the VPT to consider and accept the
VRS of the respondents herein with certain other directions.
Bei ng aggrieved, the VPT preferred two separate Letter Patent
Appeal s being Wit Appeal Nos. 2105 and 1558 of 2005. By
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the i npugned comon final judgnent, both the appeals had

been dismssed with a direction to the VPT to pass orders on
the applications of the respondents within a period of one
nonth. Aggrieved by the above comon judgnent, the VPT

has come before us by filing the above civil appeals.

We heard M. Kailash Vasudev, |earned senior counse

assisted by M. CGopal Singh, |earned counsel for the

appel lants and M. L.N Rao, |earned senior counsel assisted
by M. G Ramekrishna Prasad, |earned counsel for the
respondents.

M. Kail ash Vasudev, |earned senior counsel has

submitted that the Division Bench has not appreciated the
contentions of the VPT against the order of the |earned single
Judge. According to him it was specifically argued that
undeniably it is not nandatory for any organization to accept
every application that is received fromthe enpl oyees seeking
voluntary retirenment and that the VPT was authorized to take

a decision on 23.08.2000 to consider applications of only
those enpl oyees who have not crossed 58 years of age. It is
further submtted that the | earned single Judge and of the

Di vi si on Bench of the H gh Court have failed to appreciate that
the schene clearly stipulates of basic condition that voluntary
retirement under a schene cannot be sought for as a nmatter of
right. The factual ‘position with regard to the other enpl oyees
whose cases for voluntary retirenment were considered had

been placed by filing a counter affidavit but has been

over| ooked by the Hi gh Court. Learned senior counsel further
submits that the High Court has erred in directing that even
though the wit petitioners had continued in service beyond 58
years till their superannuation and had received sal ary they
woul d not be required to refund the excess anmpunt received

and that they shall be extended benefits under the VRS as on
the date of their applications. It is further urged that a person
who has crossed the age of 58 years is not eligible to be
consi dered for retirement under the VRS. Respondent No.2

had in fact conpleted the age of 58 years by 23.09.1999.
Therefore, |earned senior counsel ‘would submt that 'the

orders of the learned single Judge as well as the Division
Bench are arbitrary and have been passed wi thout taking into
consi deration these vital facts.

Learned seni or counsel appearing for the

respondents/wit petitioners submtted that the Port Trust

has no discretion to refuse the offer to go on retirenent under
the voluntary retirenment schene except in cases of the

exi genci es of service or the conmpelling necessity or the

i ndi spensability of the enpl oyees concerned.

The Port Trust having accepted the offer of sinmilarly

pl aced enpl oyees who have al so conpleted 57 years of age and
al so 58 years of age to go on voluntary basis, declining to
permt the respondents to retire on voluntary retirenent basis
is clearly discrimnatory.

The Port Trust has committed illegality in not passing

any orders on the application dated 13.9.2000 to retire from
its service on voluntary retirenent basis though the
application has been forwarded for acceptance by the Head of
the Departnent, Financial Advisor & Chief Accounts O ficer

and the Vigilance Department. It is, therefore, contended that
the Port Trust has not acted fairly and justly in the case of
respondent \026 Sri Rama Rao.

In Bank of India & Os. Vs. OP. Swarnakar & Os.,

(2003) 2 SCC 721, the npot question posed and answered by

this judgnment was whether the VRS is an offer/proposal or
nerely an invitation to offer. The question was whet her the
Banks i ntended to nake an offer or merely issued an

invitation to treat is essentially a question of fact. In
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par agraph 49, this Court held as under

"49. An offer indisputably can be nade to a group of persons
col l ectively which is capable of being accepted individually
but the question which has to be posed and answered is as

to whet her having regard to the service jurisprudence: the
principles of Indian Contract Act would be applicable in the
instant case. It is the specific case of the "Banks" that the
schenes had been floated by way of contract. It does not
have any statutory flavour. Reference to the pension scheme
franmed under the regul ati ons was made for conputation of

the pension."

The | earned Judges of the Bench have al so el aborately

di scussed the use of the term"offer" or "proposal"” and held in
par agraphs 59, 60, 61, 62 and 74 as under

"59. The request of enpl oyees seeking voluntary retirenent
was not to take effect until and unless it was accepted in
witing by the conpetent authority. The Conpetent

Aut hority had the absol ute discretion whether to accept or
reject the request of the enpl oyee seeking voluntary
retirement _under the schene. A procedure has been laid

down for considering the provisions of the said scheme to the
ef fect that an enpl oyee who i ntends to seek voluntary
retirement would submit duly conpleted application in
duplicate in the prescribed formnarked "offer to seek
voluntary retirenent" and the applicati on so received would
be consi dered by the conpetent authority on first cone first
serve basis. The procedure |aid down therefor suggests that
the applications of the enpl oyee-would be an offer which
coul d be considered by the bank in terms of the procedure

| aid down therefor. There is no assurance that such an
application woul d be accepted wi thout any consideration."
"60. Acceptance or otherw se of the request of an enpl oyee
seeking voluntary retirenment is requiredto be comrunicated
to himin witing. This clause is crucial in view of the fact
that therein the acceptance or rejection of such request has
been provided. The decision of the authority rejecting the
request is applicable to the Appellate authority. The
application nade by an enpl oyee as an offer as well as the
deci si on of the bank thereupon woul d be comunicated to

the respective CGeneral Managers. The deci si ons nmaki ng
process shall take place at various |evels of the banks.™"
"61l. The follow ng, therefore, can be deduced:

(i) The banks treated the application fromthe enployees as
an of fer which could be accepted or rejected.

(ii) Acceptance of such an offer is required to be

conmuni cated in witing.

(iii) The decision nmaking process involved application of

m nd on the part of several authorities.

(iv) Decision making process was to be fornmed at various

| evel s.

(v) The process of acceptance of an offer nade by an

enpl oyee was in the discretion of conpetent authority.

(vi) The request of voluntary retirenment would not take effect
in praesenti but in future.

(vii) The Bank reserved its right to alter/rescind the

condi tions of the schene."

"62. From what has been noticed before, it is apparent that
the Nationalized banks in terns of the scheme had secured
for thensel ves an unfettered and unguided right to deal with
the jural relationship between thenselves and their

enpl oyees"

"74. W, therefore, have no hesitation in comng to the
concl usion that the voluntary scheme was not a proposal or
an offer but merely an invitation to treat and the
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applications filed by the enpl oyees constituted an 'offer’."

In HEC Voluntary Retd. Enployees Wl fare Society &

anr. Vs. Heavy Engi neering Corpn. Ltd. & Ors., (2006) 3

SCC 708, this Court in paragraph 11 held as under

"11. An offer for voluntary retirenent in terns of a schene,
when accepted, |eads to a concluded contract between the
enpl oyer and the enployee. In terns of such a schene, an
enpl oyee has an option either to accept or not to opt
therefor. The schene is purely voluntary, in ternms whereof
the tenure of service is curtailed, which is pernmissible in |aw.
Such a schene is ordinarily floated with a purpose of
downsi zi ng the enpl oyees.. It is beneficial both to the

enpl oyees as well as to the enployer. Such a schene is

i ssued for effective functioning of the industria
undert aki ngs. Al though the Conpany is "State" within the
meani ng of Article 12 of 'the Constitution, the terns and
conditions of service would be governed by the contract are
enpl oyment. Thus, unless the terns and conditions of such

a contract are governed by a statute or statutory rules, the
provi si ons_of the Contract Act woul d be applicable both at
the fornul ation of the contract as al so the determ nation
thereof. By reason of ‘such a scheme only is an invitation of
of fer floated. Wen pursuant to or in furtherance of such a
Vol untary Retirenent Schene an enpl oyee opts therefore, he
nmakes an of fer which upon acceptance by the enpl oyer gives
rise to a contract. Thus, as the matter relating to voluntary
retirement is not governed by any statute, the provisions of
the Contract Act, 1872, therefore, would be applicable too.
(See Bank of India v. O P.Swarnakar (2003) 2-SCC 721.)"

We have carefully considered the rival subm ssions nmade

by the respective parties. W have also perused the pl eadings,
judgrments delivered by the | earned single Judge and the

Di vi si on Bench, voluntary retirement schene, annexures and
docunents.

I n our opinion, under the Schene, (the Chairman of the

Port Trust has an absolute right either to accept or not to
accept the applications filed by the enployees for retirenent
under the voluntary retirenent schenme. W have al ready
reproduced the entire schene dated 29.8.1991 of the
CGovernment of India, Mnistry of Surface Transport. The
Governnent of India has decided that Port Trust and Dock
Labour Board can introduce voluntary retirement schene with

a view to reduce surplus manpower subject to theterns and
conditions set out in the voluntary retirenment schene.

Cl auses 2(a) and 2(b) of the Schene are very relevant for the
present purpose. C ause 2(a) clearly stipulates that an

enpl oyee who has conpleted ten years of service or conpleted
40 years of age may seek voluntary retirement by a witten
request. C ause 2(b) clearly stipulates that the Port Trust and
Dock Labour Board will have a right not to grant voluntary
retirement for reasons to be recorded in witing. C ause 6 of
the said Schene provides that the Port Trust and Dock Labour
Board can introduce a voluntary retirement schene on the
paranmeters nmentioned in the schene framed by the

Government of India after seeking approval of the Mnistry.

A meeting of the Board of Trustees of the VPT was held

on 30.10.1991. In the said neeting, the Trustees considered
the VRS fornul ated by the Governnent of India and decided to
i ntroduce the voluntary retirement schene on the paraneters
suggested by the Governnment of India in VPT also. Board's
approval was, therefore, sought to introduce the VRS in the
VPT on the paranmeters prescribed by the Mnistry of Surface
Transport in its letter No. LB-16016/7/88-L.11, dated
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29.8.1991 subject to approval of the Mnistry.

Annexure P-3 is relevant to be considered in the present
context. By the said order, VPT, Adm nistration Departnent,
passed an order stating that a review has been nade by the
Chairman on the inplementation of voluntary retirenent

under the schenme to the enployees of VPT and that it has

been decided that the voluntary retirenment scheme shoul d be
considered in the cases of those enpl oyees who are bel ow t he
age of 58 years. In view of the said decision, the Heads of the
Department were requested to forward the voluntary

retirement schene cases of only those enpl oyees who have not
attained the age of 58 years. Though it is contended that the
Port Trust had no authority to nodify the voluntary retirenent
schene, we are unable to accept the said subni ssion nade by

the respondent in view of clause 2(b) of the Schenme which
enabl e the Port Trust and Dock Labour Board to alter the

schene and al so have a right not to grant voluntary retirenent
for the reasons to be recorded in witing.

We have perused the order passed by the | earned single

Judge. I'n our view, the order of the |earned single Judge is
wi thout jurisdiction and beset with nmaterial irregularities. The
| earned single Judge ought to have seen that under the

schene the Chairman of VPT has absolute right either to

accept or not to accept the applications filed by the enmpl oyees
for retirement under the voluntary retirement schene. The

| earned single Judge also did not nention how there was

di scrimnati on between those who have been granted

voluntary retirenment ‘and those who have not. The |earned
single Judge in the case of Sri Rama Rao (respondent No.2
herei n) has not noticed that he had nade a representati on on
29. 8. 2000 addresssed to the Chairman whil e he was in the
category of CTOWand his application was not considered as

he was the juni or nbst Assistant Engineer. ~ The | earned single
Judge ought to have considered his application dated

27.4.2000 by which he applied while he was in the cadre of
CT.OW (Cass-111) to go on voluntary retirenent.  But by this
time, the applications of other A'Es who are senior in the order
of receiving, were considered and therefore, his application at
this stage could not be considered as Sri Rama Rao being the
junior nost A.E. anong the V.R S. applied A Es and his
application dated 29.8.2000 is least in the order of seniority of
application received for V.R'S. In any event, the | earned single
Judge ought not to have issued the direction to the

Departnent to accept the voluntary retirenent of the

respondent as on the date of their application and pass
appropriate order. The |learned Judge at any rate can only
direct the Port Trust to consider their applications for
voluntary retirenent and pass appropriate orders. The order
passed by the |l earned single Judge is, therefore, beyond the
jurisdiction of the Court in issuing such direction.” Likew se,
the Division Bench also committed the sane error in-issuing

the directions.

Respondent No.1 T.S.N. Raju applied for voluntary

retirement on 16.08.1999 but w thdrew his application for

VRS on 06. 04.2000. He again applied for VRS on 27.04. 2000.

He averred in his wit petition that the application was nade
on the basis that Port has informally alerted that Managenent

i s serious about considering the request of the enployees
seeking VRS. In the counter affidavit filed by the VPT, it was
categorically stated that the Managenent had issued no letter
or circular to such effect. On 26.07.2000, respondent No.1

was pronoted as Assistant Engineer (Civil) on ad hoc basis but
he did not renew his application

On 29.8.2000, respondent No.1 nade a representation to

the Chairman of the VPT to consider his application dated
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27. 4. 2000 which he had nade before being pronoted as A E.
However, his case could not be considered for VRS because
several applications were pending and he was very junior in
the rank of AOE. By the tinme, the application of senior A Es
were processed, the required number had al ready been arrived
at and the case of respondent No.1l could not be consi dered.

As already noticed, Sri Rama Rao (respondent No.2) was
appoi nted as sub-overseer on 2.1.1969 in the G vi
Engi neering Departnment of VPT and conpl eted about 31 years
of service as on date of his retirenent on superannuation by
30.11.2000 A/’ N. He has been pronoted as Assi stant
Engi neer initially on ad hoc basis and subsequently
regul arized as AE. w.e.f. 17.1.2000. The Schene of VRS has
been introduced in VPT as per Mnistry of Surface and
Transport (Labour Division) letter No. L.B. 16016/7/88-L. I
dated 29.08.1991 with a viewto reduce surplus manpower
subj ect to sustain-condition specified therein.
It is true that Sri Rama Rao (respondent No.2 herein) has
applied for retirement under the voluntary retirenent schene
vi de his ‘application dated 28.4.2000 seeking retirenment w.e.f.
30.11.2000. Sri Rama Rao was posted-as A E. for the
mai nt enance section of C'I.S.F. residential colony consisting
mai nt enance repairs, drains etc., including water supply to
entire colony, thus his services are very nuch essential to the
departnent, therefore, his application dated 28.4.2000 has
not been consi dered favourabl e keeping i'n view the exi gencies
of work essentially of cadre, feasibility of surrendering the post
etc., since as per Governnent guidelines V.P.T. has to show
appropriate surplus in the manpower in the cadre w thout
causi ng hindrance to the normal operations of the
departrment. Further as per the above circular while accepting
V.R' S., the Port Trust has to ensure to surrender the vacancy
caused due to retirement of the incumbent on V.R S.
This apart, the V.R S. accepted by the Chairman, VPT to
some of the enpl oyees of the VPT who have conpl eted 58
years of age is only prior to 23.8.2000 by which tinme the
retirement age limt of 60 years was in force and the sane is
not relevant to the case on hand as in the case of 'the
respondent, he was hol ding i nportant works under ‘his contro
and his continuance was consi dered necessary in VPT service
and thereby VRS was not granted to him_ In the respondent’s
case, no such decision has been taken even on his application
dat ed 13.9. 2000 addressed by himdirect to Deputy Chairnman
The Circul ar dated 29.8.2000 that the enpl oyee who was
desirous to apply for retirenent under voluntary retirenment
schene may apply direct to Dy. Chairman was only to
consol idate such applications at administrative | evel before
arriving at a decision, but it does not ensure ready acceptance
as all eged by the respondents. W have al ready reproduced
the prayers nmade in the wit petition of both the respondents.
The prayer was to declare the inaction on the part “of the Port
Trust in not accepting the offer of the respondents to retire
fromservice of the Port Trust on voluntary retirenent basis as
unjust and illegal. A further prayer was al so nade to direct
the Port Trust to treat the respondent to have retired fromits
service on voluntary retirenent basis with i mediate effect by
extending all the terminal benefits that flow therefrom and
pass such other or further order or orders as are deened fit
and proper in the circunstances of the case.
The respondents have not questioned the validity and
correctness of the voluntary retirenent schenme introduced by
the Governnment of India and the decision taken by the Port
Trust in its nmeeting of the Board of Trustees held on
30. 10. 1991 pursuant to the decision of the Mnistry in ternms
of which Port Trust and Dock Labour Board are not to grant
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voluntary retirenent to everyone. It is not in dispute that
beneficial scheme was introduced with a view to reduction of
sur pl us manpower.

The High Court, in our opinion, could not entertain

gri evance of the respondents even on their own showi ng. It

was based nmerely on a presunption that applications for VRS,

if filed before April, 2000, woul d be considered by July, 2000
when no such circular or letter had been issued by the Port
Trust. The Schene al so provides that the Port Trust and Dock
Labour Board will have a right not to grant voluntary
retirement for the reasons recorded in witing. Such a right
given to the Port Trust was not questioned in the wit petition
In our opinion, the Chairnman is conpetent to frame the

Schene having regard to the exigencies of work and no one

can claimvoluntary retirenent as of right. The |earned
Judges of the H gh Court have al so not seen that the
respondent’s application for voluntary retirement cannot be
consi dered in view of the seniority of service of the enployees
concer ned,

In our opinion, the request of the enpl oyees seeking

voluntary retirenment was not to take-effect until and unless it
was accepted in witing by the Port Trust Authorities. The
Port Trust Authorities had the absolute discretion whether to
accept or reject the request of the enpl oyee seeking voluntary
retirement under the scheme. There is no assurance that

such an application woul d be accepted wthout any

consi deration. The process of acceptance of -an offer nade by
an enpl oyee was in the discretion of the Port Trust. W,
therefore, have no hesitation in-comng to the conclusion that
the VRS was not a proposal or an-offer but merely an
invitation to treat and the applications filed by the enpl oyees
constituted an offer.

The reasons assigned by the | earned single Judge and

the | earned Judges of the Division Benchin the orders are
erroneous and unsound and, therefore, they are set aside.

For the foregoing reasons, we allowthe appeals and set

asi de the order passed by the Division Bench affirming the
order of the |earned single Judge. However, there shall be no
order as to costs.




